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[ nm, therefore, of opinion that the account falls within clauge - 1881
t7of Schedule II of Act IX of 1£71,” and that the plaintiff’s

e i . . - Narrawpas
claim 1s not barred. I ought to mention that in the recent case  Hrewmras
of Khushalo v. Behari Lal <7 before the All ahabad High Court,” v S:\mu

the Court expressed an opinion that clause 83 of Act XV of 1877  Hrazas
(the Limitation Act now in force), which is similarly worded
to clause &7 of At IX of 1871, would apply to ordiniry banking
accounts. ‘
The case must, therefore, be set down for hearing on the merits.
Judgment for the plaintiffs.

Attorneys for the plaintiffs.—Messrs. Hearn, Cleveland, and
Little o

\

. Attornej's for the defendant.—Messrs. Craigte, Lynch, and
Owen. '
(1) L L R., 3 AlL, 523.

APPLLLATE CIVIL.

Before Sir M. R. Westropp, Kt., Chief Justice, and Mr. Justice P-inheg';.

KRISHNAJI RAVJL GODBOLE (orGINAL PLAINTIFF), APPLULANT, ©-

September 265
GANESH BAPUJI PATVARDHAN (DECEASED) AND ANOTHER.*

Mngagc—Rl ght to redeom—YVendor aml pwrchaser——Good title at time of. hcarz.ng‘_
of suit—certificate of sale.

The property in disput: was mortgaged by its owner to ‘the defendant with
pos e sion on the 3rd Octob'r, 1847. Onthe 3rd Decomber, 1861, A obtained. &
motey-dicree aminst the son and heirs of ‘the mortgazor. In ex:cusion of that
decree the pro') rty was sold subject to the mortgage, and purchas:d by B on the
12th Ancust, 1‘361 Bifor: confirmat tion cf the sals, B, on the 1st S ptemb r, 1564,
sold it to C, who, on the 305h March, 1877, conveyed it by deed to the pla.mtlﬁ'
On the 27th S:ptombr, 1877, the plaintiff brought a suit for rﬂdeemmo' the
prop rty, and at the hearing produc:d a certificate of sale, dated the 27th
detob r, 1877. The certificate was applied for in May, 1877, and issuxd to C,
r.citing the sale to B, and the sale by B to C. The Court of first instanceallowed
the plaintiif to redecn on payment of a certain sum of money to the defendant.
The Assistant Judge, in anp:al, reversed the decrec of the first Courton the
ground that the o:rtifica’e of sale was not in existine: at the date of the institu-
tion of the snit, and that, thirefore, the plaintiff bad then no complete title. On
23).al to the High Court, : : : :

#Sicond Appral, Noo 53 of 1851,
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He'd that the plaintiT,having purchased and paid for the equity o¢ redemption,
was entitlad to redeem, although the c.riificats of sals way not issucd until after
the suit bad comm:neced.

If a party, whose title is to some extcntimp*rﬂ.‘cu, scks to redeem, and isable
to prove a piriect titl: at the hoaring of his caus:, ha should have a deeree for
r‘dcmpuon '

Harkisandas Nuarandas v. Bai Ichha 17 and Lnlbhm Lakhmidas v. Neval
Mirkamaludin Husen Khan, roferred to and distinguished.

Tus was a second appeal from the decision ¢f J. W. Walker,
Assistant ‘Judge at Ratnagiri, reversing the decree of K. S
Joglekar, First Class Subordinato Judge at the same place. =

The plaintiff Krishnaji instituted this suit for the redemption of
certain land. The facts of the case are stated in the head-note, and
more fully in'the judgment of the High Court.

The Snbordinate Judge made a decree, allowing the plaintiff to
redeem the property on payment of Re. 953-18-7 to the defend-
ants. On appeal, the Assistant Judge reversed that decree, and.
dismissed the suit on a preliminary point, as stated in the fol-
lowing extract from his Judgment :— . o

“The first point for determination is, whether the plaintiff’s
right to sue as the representative of the mortgagor is - proved.
My ﬁndmg is in the negative. - T

“The plaintiff’s case is that the mortgagor’s right was gold ata
Court sale in execution of a decree t> one Govind Chatre on the
12th August, 1864, and that Govind sold his right, on the Ist
Seﬁtember, 1864, to one Yashwant Lingshet, who sold his right to

* plaintiff on the 30th March, 1877, The defendant cont.ends; that

the sale to plaintiff'is 1llega,]

“ The certificate of the Court sale to Govmd Chatre was
not obtained until after this snit was brought. Itis the only
evidence of the sale, and, hence, the plaintiff’s suit must fail:’

- Harlisandas Narandas v. Bai Ichha'® and Padw Malhari ve

Rokhmai'*.  Further, under the old Procedure Code, sec, 276, the
Court sale was not made absolute. until one mo"nth‘ after the date
of sale. But the auction-purchaser Govind sold his right before
the expiration of that month As, therefm e, Gonnd’s title W‘ES

(1).1. L. ®., 4 Bom,, 155. (3) L. L. R., 4 Bom,, 155.
{2) 12 Bom., H. C.Rp, 247, ’i) 10 Bom., H. ¢ R"') 4~30
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not then complete, he could not make a valid transfer of his
right.”

The plaintiff appealed to the High Court on the gth January;

1881.

The Hon, Rao Saheb V. N. Mandlil; appeared for the appellant.
. Pandurang Balibhadra appeared for the respondents.

The following is the jndgment of the Court delivered by .

Westrorp, €. J.—Balaji Sadashiv mortgaged his one-sixth
share of a khoti village to Ganesh Patvardhan for Rs. 422 .on the
3rd October, 1847, witl: possession on certain conditions. - Sub~
_ sequently on the 3rd December, 1861, . Hari Ganesh, having ob-
tained a money decree against Vital Balaji (sen of the deceased

mortgagor) and his heirs, attached the share, and, subject to the

‘mortgage, that share was sold on the 12th Angust, 1864, for
Rs. 53 to Govind €hatre, who, before confirmation of the sale,sold

the share to Yashwant Lingshet, who, on the 80th March, 1877,

sold and cenveyed it by deed to Krishnaji, the plamtiff. The
. plaintiff instituted the present suit for redemption on  the 27th

September, 1877, and at the hearing produced a certificate of sale,
dated 27th October, 1877, to Yashwant Lingshet reciting the sale
to Govind Chatre and the sale by Govind C€Chatre to Yashwant
Ringshet. - The delay which has oecurred in obtaining the
eertificate of sale is, no doubt, due to the circamstance that the
mortgagees were in possession, and that probably Yashwant
- Lingshet was not sufficiently in funds to be able to redeem the
mortgage. It may be contended that the application for the
certificate of sale was so long deferred that .the right to it was:

‘barred by the law of limitation. ‘Whether that was so or not, it

1s unnecessary for us to decide ; for, as s matter of fact, the certi-

ficate was granted by the Court which originally sold the property

“and, not having been since set aside, is in full force. Moreover,

1t appears that it was applied for in May, 1877, before this suit

commenced, thongh not issued until the 27th October, 1877, after
this suit had been instituted. The ground wupon which the.

Assistant Judge has reverged the decree of the Subordinate Judge

for redemption is, that the certificate of sale was not in existence

when the suit was brought, and that, conseqnentlv the plamtlff
¥ 1056—6
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had not then a complete title. The Assistant Judgo relied on the
case of Harkisandas Narandas, deceased, his™ heir, his widow
Bai Jawmna, v. Bai Tchha'® ; and the case of Lalblhai Lalhmidas
v. Naval Mirkamaludin Husen Khan ' has been cited to us
for tho respondents, bat these were suits in ejectment on the:
title. This suit for redemption is of an equitable nature. Equit-
ably the plaintiff and, beforc the conveyance to him, Yashwant
Lingshet, wore entitled to redecm. They had successively pur
chased and paid: for the equity of redemption, althougl: the cer-
tificate of sale was not issned until after this suit had beguo
Tt is quite true that a purchaser at & judicial sale is not, strictly
speaking, entibled: to possession until a certificate of sale-has been
granted to him (Basapa v. Marya ) ; but, as a matter of fact,
he not unfrequently is put into possession after the confirmation
of the sale and before the i issuing of the certificate;and, as. will
be seen by the observations in Twkaram v. Satvaji'?, it is ex-
ceedingly doubtful that he could be ousted merely for want of

Sir R. Couch, €. J., was satisfied Wlth proof of

‘the order confirming a sale where the certificate: of sale was um
Tegistered, and, therefore, inadmissible: in evidence,—Raj Kishen

Mookerji v. Radha Madhub Holdewr'®. Where time is not of
the essence of a contract of sale, and the title is bad, but the
defect can be cured, if the vendee is unwilling to stay; Lord St
Leonard says “ the vendor should file a bill to-enforce the contract ;

“for it is sufficient, if the party, entering into articles (of agreement)

_ to sell, has a good title at the time of the decree. And where the

vendor, atthe time he filed the bill, had only a term of years in

"the estate, of which he had articled to sell the fee, and after the
. bill filed, procured the fee by means of an Act of Parliament, as

the day on which the contract was to bo carried into ezecution

was not material, a specific performance was decreed”<®. I{

" this be 50 in the case of a contract for sale, we do not see any

reason why if a party (whose title is to some extent imperfoet)

seeking to redeem i8, at the hearing of his cause, able to prove
" (1)L L. B. 4 Bom,, 155.

(3)ILR 3 Bom., 433. :

(3) 21 Cale. W, R,ep., 349,

(6) Saugden’s Vendors and Purchasers, Ch. VI, 500 3 pl 2, p') 283, 264,

(2) 12 Bom. H. G. Rep., 247. °
(’4) 1. L. ®., 5 Bom.,, 207.

c(3ath el),whor. the antharities are colleet.d,
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a perfect title, he should not have a decree for redemption.  We

.cannot ‘perceive that we should confer any benefit upon the mert-

gagees by rejecting the present suit. The plaintiff might to-morrow
file another suit for the same purposo if we were to reject this
snit.

We reverse the decree of the Assistant Judge, and remand {he
canse in order that the District Court may take an accomnt of
what is due to or from the mortgagees, the defendants, and may
make the usual decree for redemption of the premises. Anysam
or sums which the plaintiff may heve paid into Court in virtue
of the decres of the Szbordinate Judge should be teken into
consideration by the District Court in making its decree. The
plaintiff should pay the costs of the suit up to the present time.
The defendants must pay the costs of this-appeal. The costs of

‘the appeal to the District Court shounld be disposed of by thfzt
Court.

APPELLATE CIVIL.

Bej&ré 8ir M. R. Westropp, Kt., Chisf Justice.

“LADU’BHAI PREMCHAND, prorrionze, v REVICHAND VENI(‘HA‘\TD :
AND ANOTHER, OPPONENTS.* .
- The Indian Contract Act (IX of 1872), Sec. 265—-Appeol—8tamp——00urt Fees™.
4 " det VII of 1870, Sec. 7, CL. v (f). _
The stamp duty payable on an appeal from an order made by a Distriet J ud;:e
onan applicationunder section 265 of the Indian Contract Act (IX of 187") should

b2 an ad valorem fes, as in a suit for accounts, under gaction 7, clause iv (f)of the
Court Faes’ Act VII-of 1870.

- Javali Ramasann v. Sathambakmm(l) and Lochanan Lall v. Bam Lall(2) : Lekcrrc-d
toand approved.

‘Ta1s was a reference by the Taxing Officer of the ngh Courb
under section 5 of the Court Fees” Act VII of 1870. - ,

The petitioner under section 263 of the Indian Contract Act
(IX of:1872) applied to the District Court of Poona to wind
up the partrership business which had existed between him
and two others. The Judge made an order from which the

petitioner proposed to appeal.
* Reforence by the Taxing Officer under section 5 of the Court Faes® Aok,
- {DL LR, 1 M, 340 (2)1 I« -R., 6 Cale, b2%
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