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e
Before Sir Charles Sargent Kt.;* Justice.

AI‘RA\'DAS HEMRAJ AND oTHE=s, PLAINTIFFS, v. VISSA’\’DAJ
HEMRAJ, Derexpant.® [ :

Limitation—Aci IX of 1871, 8ch, IT, CL.8T—Mutual accounts—Reciprocal demands.

Fromthe montvh o S:pt wb 1, 1873, until the montt o' May, 1874, the plaintiffs
at Bombiy and ths defendant at Karachi had d:alines withons anoth.r. I was
the practic for the defendant at Karachi to draw hundis upon the plaintiTs at
Bombay, which the plaintiffs duly ace2ptd and paid at Bombay ;and, inord.rto
put tha plaintiffsin funds, the dufenda.‘xt was in the habit ol drawing hundisujon
osher firms in Bombay infavour o? th‘ nlaintiffs, th: amount of which hundisthe
plaiusiffs r:alis:d from timo»to thnzal 5 Gorb 1y. Until the 8th January, 1874, the ‘
balane: of the account was sometimes in favour o’ the plaintiffs and som:timesin
favour of the defundants. Aff rthatdal:th:balanc: o the account was always
in favour of the plaintiffs, who continu:d to mak:advanéisuy to ths 10th May,
1874. The last paym>nt made by ths dsfendant was on ths 27th April, 1874. The

last advanc? made by the plaintifs was ou the 105h May, 1874 On the 10th May,
1874, the total halanc2 du> by the dafen: fan® was Rs. 8,514-12-2, The plaintifa
calculatad int reston this sum up to thi Vth April, 1877, and on tim 10tk April,
1877, filed the plaint in this suit toieov r the said amount.,  The defendant
plead:d limitation. The plaintiffs cont nded that the account between them and
the d:fendant was a.mutual account, aud thas, nnder clause 87 of Schedul: IT of
thy Limitation Act XV o7 1877, th:p riolo’ lunwauxon dated from the day of the
last advane: mads by thnm o the efendant, viz., 105h May 1874. :

Held on the anthority ol Ghasezrain v. Manohar Doss (1) that the account be-
tween the plaintiffs and ths defendant was a mutnal, eurrens and open account
within the mraning o clause 87, and that the suit was nob barred.

T :'xkbzrally construed, claus: 87 would apply only to those cases in which both par-

tio8 have in the cours: o their d alings mads actual demands on one anotber.The

mor:2r asonabls and mors probablsint ntion of the framers of the claus» any arg
to bave bien that it should anply to cas:s where the course of business has ben o?
such & nature as to eive riss to rrciprocnl demands between the parti-s;inoth r
words, whers the dealings b :tween the partics are such that sometimes the balanca

- may be in favour o one party aud sometimes of the otker.

Suit to recover Rs. 10'9/99 11-5, the balance of an account.

The plamh{“rx were merchants, and carried on business in Bom.
bay. The defendant resided and carried on business at Ixarachl
The p'aint stated that “the plamfﬁfs and the defendant com-
menced . to have dealings with cach other inor about the month

of Soptember, 1873, In the course of such dealings itx_'w:is the

¥ Snit No. 352 of 1877.
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practice of the defendant an Karachi to draw hundis upon the
plaintiffs at Bombay which the plaintiffs duly accepted and paid at
Bombay;and, in order to repay the plaintiffs the money so ad-
vanced by them ag paid upon such hundis, the defendant was

in the habit of drawing hundis upon other firms in Bombay in

favour of the plaintiffs, the amount of which hundis the plain(iffs
realized from time to timeat Bombay, The said mutual dealings
between the plaintiffs.axd the defendant continued up to the'JOth
May, 1£74, at which date there was a balance due from the defend-
ant in respect of the said dealings amounting to Rs. 314122
The plaintiffs have calculated interest upon the said sum f10m
the said 10th May, 1874, to the 9th April, 1877, and have ascer-
tained that at the last-mentioned date the total amount due
by defendant to the plaintiffs in respect of the said dealmfra way
Rs. 10 999 11-5, the amount sued for in this action.”

The plaint was filed on the 19th April, 1£77.

The defendant (inter alia) pléaded that the suit was barred by
limitation. At the hea-fing.an issue was raised upon this plea,
and was determined without going into the merits of the case
The evidence for the plaintiffs proved that money was received
by the plaintiffs from the defendant, and payments made by the
plaintiffs on the defendant’s account at the dates and of the
smounty stated in the following list

N

Receipts by plaintiffs. | " Payments by plaintiffs. o
1873, 15th September ... Rs. 600 i 1873, 20th Septombir .., Reo 600
& .27th "' e s 610 ,»  25th . » - 600
” 6th Qctober e s 1,200 » 7th Octobzr » 1,200
.. 305h » e g9 L,200 » 4th November ..., , -600
v 3rd November ... ,, 1,000 oy 4th . cer s 600
. 13th o » 2,000 w126, c o 1,200
» 11th December .... ’,, 1,200 »  12th » v 1,200
1874, 8th January .. ,, 3,400 ,»  15th s cv s GOU
»  16th February ... ,, 1,200 5 3rd Decembor " ) 1,200
» 16th March ..o 5 1,000 » o 4th s TN 600
»  27th April vee. 2 1,200 0 97th T e 5 1,000
— w 2%h ., SR )
14,600 1874, 10th January . 4 1,800
R » 10th -, ce e 1,200
s 14th . 6o
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Payments by pluintiffs—continued.

1874, 26th January .. Rs 1,200
s 27th w600
»  4th Flobruary .. , = 600
. OGth Lo 600
o GSh . o e 600
o 7th ” e e 600
. 20th o B0
. 2ud Marely o 1,200
wooond o 1,800
w1230 April oo e 600
w103 May ... o, 909

From the above account it will be seen that np to the &th
January, 1874, the balance of the account was symetimes in favour
of the plaintiffs and sometimes in favour of the defendant.  After
that dare the balance of the account was always in favour of
the plaintiffs, who continned to make advances on the defend-
ant’s acconnt up to May, 1¢74. The last payment made by the
defendant was on the 27th April, 1874,

Kvrkpatrick (with him Jardine) for the plain{iffs.

Inverarity (with Lang) for the defendant. ‘

The following anthorities were cited in argnment. :—Ghasecram
v. Manohar Doss *'; Hirada Basappa v. Gadigi Muddappa‘™;
Watson v. Aga Mchedee bhcmzce‘“, Navroji v. Chartered "Bank
of India *'; Astley v. Gurney'™'; Thompson on Limitation, p. 215.

. Sargext, J.—This is a suit to recover the balance of an’account
of certain dealings in hundis between the parties carrying on
business as merchants at Bombay and Karachi x;espective]y;
nnd the question T have now to decide 1, whether the plaintiff's
present claim ig, as defendant contends, barred, except so far a3
it consists of the last item of acconnt.

* The plaintiff’s contention is that the ba'ance is due on a
mutual aad open and - current acconnt, and that the case falls
under arlicle £7 of Schedule IT of Act IX of 1E71, the statute of

]nmt'mons in force when this plmnt was ﬁled that thc time,.

theréfore, when the statute began to run, as regards the balance,
wag the date of the last item.

(1) 2 Tnd. Jur. N $. 541, ($) T. R. 1 Ind. Ap. 35—431.
(2) Ivid. (3) L. R. 3 C. P. ddd.
(8) 6 Mad. I C. 1 p., 142, ©8) Lo B4 COP T4
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The natute of the business between the parties is stated  thug
in the second paragraph of the plaint. [His Lordship read the
raragraph above set forth.] In his cross-examination, Narranji
Mathuradas, one of the plaintiffs, says: “He (meaning the defend-

ant) used to draw on us, and in order to keep us in funds used to -

remit hundis drawn in our favour on firms in Bombay.. We used
to collect the proceeds,.and credit him with them in account.”
It was urged for the defendant that this course of dealing did
not give rise to a mutual account, the hundis which were sent by
defendant in favour of the plaintiffs being ‘nothing more than
payment on account of the hundis accepted and paid by the

plaintiffs. Now, clause &7 of Schedule II of the Limitation Act

IX of 1871 provides for the case of suits brought “for the balance
due on mutual open and current account- where there have been
reciprocal demands between the parties”. In the case of Ghasee-
ram v. Manohar Doss'V—which fell under the earlier Act of
Limitation, viz., Act XIV of 1839, the corresponding clause of which
. is confined to  suits for balances of accounts current between
merchants”—the plaintiff used to sead hundis and treasury drafts
from Puttealla to the defendant at Calcutta to put him in funds
to meet the purchase of goods on plaintif’s. behalf, and hundis
drawn‘by the plaintiff on the defendant—Phear, J., held that
this did not constitute an act of trading on the part of plaintiff as
against the defendant,and that he was only supplying the defend-
ant with money to meet his own liability, and that there was,
therefore, no trading with the defendant so as to constitute, rela-
tively to the defendant’s trading, a “mutual dealing”. ~ The Court
of appeal, however, consisting of Peacock, C.J., and "Narman, J.,
were of a different opinion. The Chief Justice in delivering Judg-
ment said that he did “ not think it necessary that there should
have been such a buying and selling by each of the parties as to
“constitute him a trader within the strict sense of the term”; and,
that the fact of the defendant’s advancing money for the plaintift,
and the plaintiff sending money to the defendant, constituted
a mutual dealing; and that, “if there were such dealings between
the plaintiff and the other firm in the course of business that some-
times the balance was in favour of one party and sorietimes of
(1) 2 Tnd. Jur. N. 3. 241,
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" 1981 the mhcr, the dea.mgs were muwa] mlhm the nmamrgj of the

 NammANOA sactim’
INARRANDAYS P L1441 "N "
. Hmsrmay Norman, J., in his ]udfrmenr said : “Thep amhff remits moneys
v to-the defendants, H“ thus advances money, and has a right to

VIg3AND S
Heumrss.  gue as for money lent or received for his use.  Oa theother lmad,

- the defendants are shown to make advances by paying hundis
drawn on them apparéntly without waiting fo see whether they
are in funds or not. The defendants, therefore, in' like manner,
are from time to time in a position to sue for moneys lent by
them in the course of their business to the plaintiff. Thereis
thus a course of mutual lending aud‘ dea]ing, apparent]y as be-
‘tween bankers.’

The latter' part of clause €7 of Act IX of 1871, w]uch i3 intend-
-ed to detine more particularly the class of cases contemplated
by the clause, is far from clear. Literally construed, L1t would
confirie the clause to those cases ounly in which both parties have,
in the course of their dealing, , made “actual dema-ndi ‘on onéx
another. The more reasonab e and more pl()b"tbe intention of -
the framers of the clause appears to hzwe becn that it shomd(
apply to cases where the course of business has been of such a na-
tare as to give rise to reciprocal demands between the parties—in
other wor ds, where the dealings between the parties are such
that sometimes the balance maysbe in favour of one '}'-)arty and
.gsometimes of the other. » : . )

As to the Cour e of dealing in the prmeat case, 1t 1s vu'n aily
the same as m the case cf Ghasceram v. Manohar Doss.  The
p]amtlffs accepted bills, and the defendant . transmitted hindis
to them ‘to keep them ir funds. The account was one in which
_the balance might be sometimes on one side and sometimes an

the other ; and, as & matter of fact, down to &€th Javmary, 1874,
the balance was sometimes on one side and sometimes on the
other. After that it is true it would appear to have been always
on the side of the plainfiffs, and it continued to be so until the
10th May, 1674, when thelast hundi was accepted by them ; but

~ there is nothing to show a change in the nature of the doallngs,
the account being ‘a cnntmuons one from the time it was first
opened, mrh the b'ﬂarvc carried cver at the -czd- of 19tk

Februar v, 1870,
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[ nm, therefore, of opinion that the account falls within clauge - 1881
t7of Schedule II of Act IX of 1£71,” and that the plaintiff’s

e i . . - Narrawpas
claim 1s not barred. I ought to mention that in the recent case  Hrewmras
of Khushalo v. Behari Lal <7 before the All ahabad High Court,” v S:\mu

the Court expressed an opinion that clause 83 of Act XV of 1877  Hrazas
(the Limitation Act now in force), which is similarly worded
to clause &7 of At IX of 1871, would apply to ordiniry banking
accounts. ‘
The case must, therefore, be set down for hearing on the merits.
Judgment for the plaintiffs.

Attorneys for the plaintiffs.—Messrs. Hearn, Cleveland, and
Little o

\

. Attornej's for the defendant.—Messrs. Craigte, Lynch, and
Owen. '
(1) L L R., 3 AlL, 523.

APPLLLATE CIVIL.

Before Sir M. R. Westropp, Kt., Chief Justice, and Mr. Justice P-inheg';.

KRISHNAJI RAVJL GODBOLE (orGINAL PLAINTIFF), APPLULANT, ©-

September 265
GANESH BAPUJI PATVARDHAN (DECEASED) AND ANOTHER.*

Mngagc—Rl ght to redeom—YVendor aml pwrchaser——Good title at time of. hcarz.ng‘_
of suit—certificate of sale.

The property in disput: was mortgaged by its owner to ‘the defendant with
pos e sion on the 3rd Octob'r, 1847. Onthe 3rd Decomber, 1861, A obtained. &
motey-dicree aminst the son and heirs of ‘the mortgazor. In ex:cusion of that
decree the pro') rty was sold subject to the mortgage, and purchas:d by B on the
12th Ancust, 1‘361 Bifor: confirmat tion cf the sals, B, on the 1st S ptemb r, 1564,
sold it to C, who, on the 305h March, 1877, conveyed it by deed to the pla.mtlﬁ'
On the 27th S:ptombr, 1877, the plaintiff brought a suit for rﬂdeemmo' the
prop rty, and at the hearing produc:d a certificate of sale, dated the 27th
detob r, 1877. The certificate was applied for in May, 1877, and issuxd to C,
r.citing the sale to B, and the sale by B to C. The Court of first instanceallowed
the plaintiif to redecn on payment of a certain sum of money to the defendant.
The Assistant Judge, in anp:al, reversed the decrec of the first Courton the
ground that the o:rtifica’e of sale was not in existine: at the date of the institu-
tion of the snit, and that, thirefore, the plaintiff bad then no complete title. On
23).al to the High Court, : : : :

#Sicond Appral, Noo 53 of 1851,
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