1881
JULY 27,

APPEL-
LATE
Crviw,

5 B. 633,

N

8 Bom. 637 INDIAN DECISIONS, NEW SERIES - . . [Yol

- discharged on the ground that,in the clrcumstances of the case, neltherk

an attachment before judgment nor security were necessary.

"~ On the 31st March, the Subordinate Judge refused thig apphcamon
on the ground that as defendants had given security it- was not now
competent to them o show cause against the conditional order made on
the application of the plaintiff presented at the same time as the plaint. .

Bat the Subordinate Court was wrong in so holding. The date ﬁxed
by the Subordinate Court for the defendants to show cause against the
conditional order of the 10th March, 1881, was the 28th March, 1881.
Until that date it was nob open to the defendants to show cause againgh

. the order : but it was clearly within the right of the defendants, and the

Subordinate Court so ruled on the petition of the defendants, to prevent
the interim attachment of their property by giving the security reqmred )
by the Court. The fact of the defendant giving this security at once in no .

- way took away their rlghf. to show cause on the 28th March, 1881, why

it was nob necessary, in the eircumstances of the case, to order the attach-
ment of their property before judgment, nor for the defendants to be.
required to give security for the fulfilment of the decree of the Courf.

The order of the Subordinate Court, dated 31st March, 1881, must,

’ therefore, be set aside, and the Subordinate Court directed to allow the

defendants to show cause why the order of the Subordinate Court, dated
10th Mareh, 1881, requiring defendants to give security for ﬁhe fulﬁlmenb
of the decres of the Court, should not be discharged.
~ Costs of this. a.pphcatlon should be costs in the cause.
oo v . Order aocordmgly
E . . e © BB, 647=6 Ind. Jur, 139,
~ [647] APPELLATE CIVIL.

Before Szr Michael Roberts Westropp, Kt., Chief Jusﬂt_i,c,e, v
and Mr. Justice Birdwood. - o

¢~ - HAJARIMAL, (Plaintiff) v. KRISHNARAV AND ANOTHER

(Defendants).* [29th March, 1881]. : S

' The Dekkhan Agriculturists’ Relief Act -XVII of 1879, s, 72—Lzm1tatwn Act XVof
1877, sch. I, art. 59— Non-agriculturist prmczpal—Agncultunst surety—Remedy
_against principal barred, but smety held liable—The Indian Contract det IX of
- 1872, ss. 126 fo 147 '

" On the 11th September 1880, a suit was instituted against a non-agncultunst

" principal and agriculturist surety for Rs. 88-8-0, being principal and interest due
on a bond dated the 5th August, 1877, and payable on demand. The action
being barred against the principal debtor under the Limitation Act XV of 1877,
«sch. 1T, art. 59, the question was referred to the High Court, whether, under
8. 72 of the Dekkha.n Agriculturists’ Relief Act XVII of 1879, the agriculturist
surety was still liable for the amount sued for.

Held—that although the suit was barred as against the principal debtor under
arb. 59, sch, ITof the Limitation Act, yet the surety, being an agriculturist,
was stlll liable, inasmuch as s, 72 of the Dekkhan Agriculturists’ “Relief Acty
which extends the period of limitation in the case of suits agaiust agriculburists,
applies to all agriculturists, whether pnnc)pals or eurel;xes, in the dlsmcts aﬁect- a
ed by that Act. o

Bections 126 to 147 of the Indlan Contract Act IX of 1872, telatmg to con~ .
tracts of guarantee, considered in connection with the eﬂect of 8. 72 of . the
Dekkhan Agncultuusts Rehef Aot XVII of 1879 o .

.
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IN.F., 114, 310; 24 A, 50t= AW.N. (1902) 166; 3 N.L.R. 49 U.B.R. (1892——1896),
77 Vol, 11, 808 ; ¥., 9 Ind. Cas, 742=98 P.L.R. 1911=14 P.W.R. 1911 ; Appr..
12.C '330; R., 7 B. 146 (148); 9 B. 320; 98 B. 248=5 Bom. L.R. 1020 (1023)5
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‘ UNDER 8.617 of Act X of 1877; this case was refened for the decision -
of the High Court by Dr. A: D. Pollen, Special Judge under the Dekkhan
- Agriculturists’ Rehef Act. He stavted the case, with his opinion thereon,
as iollows —_ : . ,

* The suit 'was brought aemnst a non- agncultutlst principal and an -
agriculturist surety to recover Rs. 50 prineipal and Rs. 38-8-0 interest -
due on a boad dated 5th August, 1877, the condition of the loan being
thatit should be repayable on demand.  The cause of action, therefore, .
accrued when the loan was madse, namely, on the 5th Augast, 1877. The-

plaint was not presented till the 11th September 1880. It appsars, theres=
fore, that it was time-barred as against the non-agriculturist prmcmal oa
that date ; but asaguinst the  agriculturist surety the time is- extended
to six years by 8. 72 of the Dskkhan -Agriculturists’ Relief Act. The
question is, whether a decree can ba péssed against the suraty, when
. the prinecipal debtor is discharged by lapse of [648] time and the omission
- of tha creditor to sue him beforesuch lapse.  Having regard to s. 134 of

" the Indian Contract Act and 6o the general ptmclples regulating the relafion -
of principal and surety, I think the surety is discharged. “As I feel some

doubt on this point, T ha.ve the honour teo refer it for the declsmn of the
High Court.”

The parties did r.ob appear.

J UDGMENT

The followmg is the ]udgmenh of the Court dellvered by
: WESTROPP, . J.—The reference in this case arises in a suit upon a
bond, dated the 8th of August, 1877, conditioned for payment of Rs. 50,
principal, payable on demand. Under Aet XV of 1877, sch. II, art. 59,
the period of limitation on such a bond would be three yoars from the

making of the loau, t.e., in the present case, the date of the bond. " The’
" principal debtor is not an agriculturist within the meaning of the Dekkhan -
Agriculturists’ Relief Act, but the surety is such an agriculturiss, The
plaint was presented on the 11th September, 1880, i.c., more than three .
" years after the date of the bond, which, accordingly, as against the non-
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agriculturist principal debtor was then barred by the enactment in the

.- Limitation Act of 1877 just referred to. The question is, whether the
_ ‘eﬂ’ecb of 8. 72 of the Dekkhan. Agriculturists’ Relief Act (XVII of 1879)
is to leave the surety still liabls for the amount of principal and

" interest due on thebond. The learned Special Judge under that Act .

having - some doubt on the point, referred it to this Court, his opinion,
howsver, inclining against the liability of the agriculturist surety, notwith- -

standing 8. 72 of the last-mentioned Aecb, which enacted that, “in any _

suif against an agriculturist under this Act for the recovery of money, the
following periods of limitation shall be deemed to be substituted for those
preseribed .in the second column of the second schedule annexed to the
Indian ‘Limitation Act, 1877 (that isto say) :—(a) when such. suit is

* bagéd on a written - instrument registered under this Act or any law in-

" forcé-at the date of the executlon of such instrument,—twelve years’;’

o (b) ‘in any other case, six- yea.rs Prov1ded bba.s nothmg herein contained ‘
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shall revive the right to bring dny smt Whlch would have been barred by
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into forge.”

[649] That concludmg proviso does not apply to the presenb cage—
the right of action on the bond not having been barred by Act XV of
1877, sch. II, art. 59, when the Dekkhan Agriculturists’ Relief Act
came into foree, viz., on the 1st of November, 1879 (s.  1)—the three .
years’ period of limitation did not expire until the 8th of August, 1880.
Section 72 of the Dekkhan Agriculturists’ Relief Act occurs -in its ele- .
venth chapter, and contains no exception of a surety, - a eircumstance ren-
dered important by the fact that the case of a surety. was evidently present
in the mind of the Leglslature when framing that Act, and is mentioned in
two parts of it, viz., in cl. () of the third section which occurs in chap. IT
of the Act; and, secondly, in the first passage of s. 12, which oceurs in
chap. 111, Tn both of these instances the case of a defendant “not being

_merely a sureby of the principal debtor ”” is excepted from the operation
of the portions of the Act in which those exceptions are made, butb those

" exceptions have not any bearing upon the enactment as to limitation

contained in s. 72, save in rendering more remarkable the absence of any
such exception from that section. Hence in acecordance with the familiar
rule of construction, expressio unius est exclusio alterius, we think
that we are bound to infer that s. 72 was intended by the Legis-
lature to apply to all agriculturists in the districts affected by
the Dekkhan Agriculturists’ Relief Act XVII of 1879, whether
ﬁlhng the character of principals or sureties. The intention of the
Legislature in extending the period of limitation was to remove
the frequent pressure on agriculturist debtors to. execute fresh and
probably more stringent deeds.-or bonds than those originally given
by those debtors, and thus to benefit such agriculburists. - The Legislature
might perhaps have, advantageously to agriculturists, - excepted sureties
from the operation of s. 79, but it has not made any such: exceptlon .
Were we to do so, we should be actmg ag legislators and not as ]udges

) Agsuming that the result of the barring, by the Limitation Act of .
1877, of the action against the prlnclpal debtor is that the rlght; ig gone
as well as the remedy barred, or, in other words, that he is disecharged -
from the debt to' the obliges in the bond by virtue of s. 2, cl (]),
of the Indian Contract Act IX of 1872, [650] which enacts that
‘contract, which ceases to be enforceable by law, becomes void when 1b_
ceases to be enforceable,” (which enactment is however, qualified by
8. 25, cl. 3, of the same Act, which treats a debt barred by the law for the
limitation.of suits, as a good consideration for a fresh promise in writing
gigned by the party fo be charged or his agent to pay such debt in
whole or in part), we proceed to consider such portion of the same Act
(extendmg from s. 126 to s..147) as relates to contracts of gnarantee and
is relevant to the present case.

" The ﬁrsh of these which it is 1mbortant to notice is s. 128, - which
enacts that. “the liability of the surety-is co-extensive with that of the
prmclpal debtor, unless it is otherwise provided by the contract.” . This
is nierelv a re-enactment of the Common Law-—(see Theobald on Prmcl-
pal and Surety, chab. IV), Although this co-extensiveness is laid down-
in s.1928, the same Legislature, which there so enacted, might subse-
quently vary or modify : that provxsmn. and has done so by s. 72 of the
Dekkhan Agriculturists’ Relief Act in extending the period of limitation
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© of ‘suits against all agriculturists—without regard to -the -distinction be- . 1881
+tween principal and surety.. If this can be regarded as a variancein the MARCH 29,
contract, yet not being a variance made by the prineipal . debtor and the: -
. creditor, but by the Legislature, it does not fall within s.133, and, therefore, APPEL-
does not discharge the surety. Secfiion 134 especially demands our consi-  DATE
deration. - It runs thus :—'*The surety is discharged by any contract be*- CIVIL.
tween the creditor and the 'ormclpal debtor, by which the principal debtor -
is released, or by any act or omission of the ereditor, the legal cougequence 5B. 637="
of which is the discharge of the principal debtor.” The omission of the 6 I0d- 11“?'
creditor to sue the principal debtor within three years from the date of 139,
_ the bond, has undouhtedly (having regard to s. 2, cl. 7, already mentioned,
and o the Limitation Act of 1877) produced the legal consequence of the
- discharge of the prineipal debtor ; and, prima facie, if we were not to look
beyond s. 134, we. .should hold the surety to be discharged. But this
view is dispelled by s. 137, which qualifies s. 134 by  enacting that “‘mere
forbearancs on the part of the creditor to suse the m'incipal debfor, or to
-enforce any other remedy against him, does not, in the absence of any,
[651] provision in the guarantee to the contrary, dlseharge the surety.”
~ Mere forbearance means a forbearance not resting upon or in eonsequence,
of such a promise to give time to, or not to sue the pnnclpal debtor, as is
the subject of 8. 135. The next section o be mentioned is s. 139, which
as follows :—"* If the ereditor does any act which is inconsistent with ‘the
rights of the surety, or omits to do any act which his duty to the surety
requires him to do, and the eventual remedy of the surety himself
againgt the prinecipal debtor is thereby impaired, the surety is discharged.” .
As to this section, Messrs, Cunningham and Shephard in their commen-.
tary upon the Contract Act, p. 214 (Ed. 1873), say: ‘' It must be inferred
from 8. 137 that it is no part of the creditor's duty to sue the principal
- debtor at any particular time.” That remark appears to us to be well
founded, To hold otherwise would be to treats. 137 as a dead letter. The:
- illustrations to s. 139 are not inconsistent with that view. We may observe.
. that, although the creditor’s right to sue the principal debtor is barred, such-
will not be the cage with the surety’s right to sue the prineipal debtor, if
the surety be compelled o pay the amount of the bond or any part of it to
$he creditor ; inasmuch as.the period of limitation to ' the surety’s suit
" against the principal debtor would not..commence to run until such pay-.
‘mert. Even whef the action against the surety has been commenced within
$he period of limitation applicable to the prineipal debtor (who may at the
time of the institution of such action be Leyond the jurisdiction, and, there- -
. fore, uot joined as a defendant in the action) it must often happer that the
.~ decres or execution against the surety under which he is compelled to pay
-is not made until after the period of limitation has expired as against the
principal debtor, yet the Iatter must recoup the surety whose cause of
_ action does not acerue against the principal debior until payment by the.
_surety. The contract between the creditor on one side and the prianeipal
.debtor and surety on. the other, which as regards the principal debtor is
avoided by expiration of the period of limitation, is distinet from the con- .
tract implied by law from fhe former on the part of the principal debtor to
’ recoup the surety if he be compslled to pay the debt. That latber conma,ct;
is gtill in full force. i
{652} Our attention has been drawn bo a passage in. M. Merlm s
. Repertoire de Jurisprudence, Vol. 11, page 445, Tit. Caution (Bail,- -Surety,
. " Becurity). It occurs under the sub-division V, which treats of the manner:
m whxch conﬁrac*s of suretyshlp (cautionnements) are tetmmated and
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1881  gives in pl. 5 an instance of one of the modes of such termmatlon whlch
MARCH 29. when translated is as follows :— * When the period of limitation has elaps- .-
: ed since the contract of suretyship.. For example, I have guaranteed to a
‘ APPEL- tradesman payment for trimmings which he has furnished to my friend
" LATE  for a dress. That tradesman, instead of compelling payment within the

Crvin. time which the law allowed to him, has permitted that period of limitation .
—_— fo run against him. It is cerfain that, although, according to custom, he
5B.647= may yet put my friend to his oath (1) as to the payment for what has
been supplled to the latter, the affirmation which he may make as.to
- his still owing the money, cannot injuriously affect me, because it is to
" be presumed that I. had not any intention that any suretyship should
endure longer than the time within . which the right to bring the
prineipal action existed.. At the moment. when the period of limitation
accrued, I had the right to suppose that the tradesman was paid, and
no longer to trouble myself as to tha solvency of my friend.” " There is,
between the case thus pub by M. Merlin and the present case, this vital
distinction, that, in the case of M. Merlin, the prolongation of the liabi-

' hty beyond the period of limitation was the act of the prinecipal debtor, .
_ i.e., his oath that he had not paid the price, and he could not by his act'

Wlthouh the concurrence of the surety vary. the liability of the latter,
~ whereas the. prolongation of the liability in the present case is the act of

" the Legislature, which may control a.hke the prmclpa.l debtor, the suretv,-,

and the creditor. o ,

, Our reluctant replv to the Speclal Judge ‘must be that the: actlon ag
against the surety is not barred by reason of the action being “barred as

against the principal debtor by Aet XV of - 1877, sch. II, art. 59.

- Although upon our rendering of the Dekkhan Agriculturists’ Relief Act,

‘arrived ab in conformity with [658] the settled principles of the

construction of statutes, wo have coms to that conclugion, we have not’

" any difficulty in supposing that the Legislature may not actually have
contemplated or foreseen such a consequence of 3. 72 of that Act. The

~ remedy, however, is easy, and - lies in its own hands. ~We understand
that there either now is, or there is about to be submitted: to it a bill for

" amending the Act. - In fhat bill an excepf.lon of the case of a mere sureby
for a principal debtor may be introduced in s. 72, and it would not ba-
- any greab bardShm to credltors 1f such an amendmenb were made retros-

" pective. . R : Coe

-139..

S

(1) Bee Poﬂuer on Obhgahons by Evans, Vﬂl I 470. pl. 684 to 688 and Merlm o
Rep.. Vol. XVI, Tit. Serment.S 2 Att II pp 93, 94, a.nd see Vol VL th; Exceptlon,
pp. 331, 332 T e

6.,’43’0 "
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