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Dekkhan Agnculturtsts Relief Act XVII of 1879, ss. 20, 74—Morlgage-decr¢e—Decru
.in suit in mortgage—Payment by mstalmems—Cwll FProcedure Code (Act X of
1877),ls. 210,

* The words * decree passed against an agriculturist *’ in 8. 20 oi the Dekkhan
Agriculturists’ Relief Act XVII of 1879 mean a decree passed against an agricul-
turist personally, and do not moluda a dectee for the xecovery of money by the
sale of morfgaged property. .

" The effect of that section must be taken to be an enlargement of the indulgenoce
granted by s. 210 of the Givil Procedure Code {Act X of 1877), but only in those
cases to which the latter section aprlies. By s. 210 of the Civil Procedure Code

* the Court may, after the passing of a decreein money suits, order the amount
to be paid by instalments, provided the decree-holder consents. By 8. 20 of Act
XVITof 1879 the Court may make the same order in similar suits, without the
consent of the decree-holder.

In the case of a debt secured by,a mortgage, the agriculturist’s remedy. hes in
. & suit, not for an account, bub for redemption ; and the only decree which can
“be made in such a suit, in the absence of any specxal provmon in the Act, is
" the érdinary decree for payment oi the whole amount within six- months, or, in
_defauls, for foreclosure.

Hardeo Das v. Hukan Singh (1) refetted to and approved.

[R., 5 B, ?14 7B. 332 (335) 15GWN. 1083=11 Ind. Cas 786; D., 20 B'.‘469
o (471) :

|

THIS case was submltted for the declslon of the High Gourﬁ by

M B Baker, Senior Assistant’ Judge at Sholapur in the District of Poona,:
under 8. 617 of Act X.of 1877. 'The case came before him in appeal, and.

was sﬁated by him, with his own opmlon thereon, as follows :—

- ! Thisis an appea.l against an order passed by the Second Class

Subordma.te Judge of Sholapur on the 30hh day of J uly, 1880, in a.pphca.tlon

No. 24 of 1880 of his file. C e ; ) N

. " Plaintiff appeals on the grcunds that— :
. Under 8. 20 of Act XVII of 1879 instalments can only be awarded

. in decrees for money. His decree is' to recover money. by the.sale of
mortgaged property, and the Subordinate Judge, . consequently, erred in,
awarding pa,yment'. by instalments.

- I608) % Ir Original Suit No. 963 of 1878 plaintiff sued to recover ,
Rs. 400 principal and Rs. 400 interest, deducting as received Rs. 246-8-0-.
under -a morigage-deed, dated April 26th, 1873. In default of payment,
he sought to recover bv the sa.le of certain land situated at Sangdari a.nd
Chuetl

© *“On December 5th 1878 plemtlff obbained a decree, ex parte, award-
mg h1m Rs. 551-8-0, to be recovered from the mortgaged properby.
* On January 11th, 1879, plaintiff presented a darkhast for execution,
a.nd a warrant for attachment was issued. On September 17th, 1879,
plaintiff petitioned that the sale might not be conducted by the Collector,
" but_by the Court. . On February 27th, 1879, one. Sheewapa Rewapa :

2 Civil ¥ aierence No. 13 of 1881.
(1) 2 A: 320,
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petitioned to. raide the attachment on half of the property, on the ground
that it belonged to him, a.nd bhe at*achment was ralsed accordmgly on
June 14th 1879.

: ‘ On January 18ﬁh 1880, defendant peﬁltloned askmg that he ml"hfi
be allowed to pay off the debt by, yearly instalments of Rs. 25. 5

“The Subordinate J udge ordered that - defendant should pay Rs.v 100
per annum, until' he had paid Rs. 625, the amount of the decres and costs
with interest ab six annas per cent. till date of payment., ,In default of
payment, the amount to be recovered by sale of the mortgaged property as
well as from defendant- personally.

*“ The issues on. appea.l are—
, “1. Whether the provisions of s 20 of Act XVII of 1879 apnly to
decrees passed on mortgage-deéds. ' " Whether the provisions of the
said secfion apply to proceedmgs pendmg ab the time when the Act came
mto force.
© ““No furbher issues are deswed

‘ “The decree from which these proceedings have arisen was passed on:
a morbga.ge -bond. Execution proceedings were taken out before Aet XVII;
of 1879 camse into force, and only the acbual sale remained for. their com-
pletion when, on January 18th, 1880, respondent appearad for the first time.
and applied, under s. 20 of Act XVII of 1879, to ‘have the decres made,
payable by instalments. The Subordmate Judge granted the application,’
holding that the [606] words 'any.decree against an. agrlculturlst g
mclude'l decrees pasged on mortgage- bpnds e : .
“ 8o far ds I can find, the points ralsed in. the present a.ppea.l have"
never been aubhorltatlvely decided by the ngh Courﬁ, .and as these;
- points are of importance, and I have arrived at my decision; with consi-,
derable hesitation, I have determined to refer it to ﬁhe ngh ‘Court under’
8, 61:, Civil Procedure Code.” :. o - G .
. “ The Words any. decres’ “in s. c20 are very w1de, and at ﬁrsb
slght bear the. ‘construction which the Subordinate Judge has put upon:
them; but, conmdermg the place, which 's. 20 occupies. in the Act
and ﬁhe provisions of s, 22, I am in .doubt- whebber this construction;
is right. It seems to me that the- provisions of cha.p m, as far ags. 21,
_refer to money decrees, and it is clear that this i¢ not' & ‘ money decres;’ ;
within the meaning of the Act. The effect of the Subordinate Jddge’s:
orderis nof only to.varv the ‘decree in-a manner which is not allowed-
by the Civil Procedure Code, but also :fo'alter entirely- the contract:
made between the parties. - The provisions of 8. 20 are retrospective, while?
- those of 8.22 are prospectlve  buti it seems to me that, nowathsh&ndlng the;
object of the Act, it can hardly have been intended that the holder of .a/
decres on mortgage before the Act came into force should be put in a

- worse position than he would be if he had obtained.a decree after the-Act
came into' force. The agriculturist debtor would eertainly be relieved,:

but the ereditor would suffer more than he would do, if the procedure laid .

down ix 8. 22 were adopted.. It has been held in Dipchand v. Gokuldas (1) .

that s. 21 does not apply to decrees. pa.ssed before November ‘1st, 1879,
- and this decision seems to favour - the view which I have taken ; .for, if,
_the holder of such a money decree can imprison his’ agriculturist debtor

as well as atfach and sell his immoveable property, a fortiori should a,

decree holder be enbltled to recover from property speclﬁca.lly mortga.ged

(1) 4B, 363,
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Act XVII of 1879 s sﬂent as to pending proceedmgs It is true
that no sections of the Civil Procedure Code are expressly repealed, but
some of them are superseded Under these circumstances, [607] I think
that in spite of the words ‘at any time’ in s. 20, 8. 6 of the General Clauses

Act applies, and that 8. 20 has not a retrospective eﬁ'ect 80 far as pendmg
proceedlngs in execution are concerned. :

“ I find on both issues in the negative, conbmgent on the opinion of
the High Court, and I reverse the Subordmate J udge g order. Each party
o pay his own costs in appeal.”

There was no appearance for either of the pa.rbles in the High Court. A
The followmg is the judgment of the Oourb —

JUDGMENT.

MELVILL J—We thmk that the Senior Assistant J udge is ngbt in
holdmg that the words *‘ decree passed against an agriculturist” in s. 20
of Act XVII of 1879 mean a decree passed against an agriculturist per-
sonally, and do not include a decree for the recovety of money by the sale
of mortgaged property. -

‘I The Allahabad Court has held (1) (and we think rightly) that
. 210 of the Code of Civil Procedure (which by 8. 74 of Act XVII
of 1879 governs proceedings under that Act) does not empowser a
Court-to make payable by instalments a_decree for the recovery of money
by sale of mortgaged property. Nor is there anything in Act XVII of 1879
which enables a Court, at the time of passing such a decree, to order it fo
be payable by instalments. Sections 16 and 17 seem to indicate a contrary
intention. They provide that in certain cases suits may be brought by an
agriculturist for an account; and that the amount ascarbamed may be
decreed to be due, and be made payable by instalments. But comparing
the words of s. 16 with the words of s. 3, el. (w), it is clear that the debts
in respect of which an aceount may be sued for, are debts not secured by
mortgage, and thaf it is only in respeet of such debts that s. 17 authorizes
an order for payment by instalments. In the ease of a debt secured by
a mortgage, the agriculturist’s remedy lies, not in a suit for an. account,
bub in a suit for redemption (s. 3, cl. (2)); and there being no special provi-
sion in the Act a.ubhorlzmg instalments, ‘the -only -decree which can be
made in such a suit is the ordmary decree for payment of the whole amount
within six [608] months, or in default for foreclosure. If it had been
intended to give to an agriculburist mortgagor ‘tha benefit of instalments,
it may. reasonably be supposed that ss. 16 and 17 would have been made
“applicable to suits under cl. (z), as well as under cl. (w) of 8.3 buﬁ as-
we have said, the wording of s. 16 shows that this is not so. ‘

There being, therefore; no special prowsxon in the Act auhhorxzmg a
decree in‘a mortgage suif to be made payable by instalments, we must
fall back on the provisions'of s. 210 of Aet X of 1877, and these do not
authorize such a decres.’ It seems to us to follow" that s. 20 of the Act™

" cannot be made applicable to decrees in morbgage suite. It is impossible

$o suppose. that the Legislature would authorizs a Court to convert a decres
made aceording to’ law into .a deeree which, if it had been made in the ;
first instance, would have been contrary to law. ‘And, speaking generally,

" we may say that it is very improbable that the Leglsla.ture would authorize

the Courts to compel the sale of immoveable property in small lots, and

(1) 2 A.820.°
400
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at dlfferent tlmes,—a. procedure which would be hkely grea.tly to reduce
_the selling price, and be certain to multiply the law costs. . .+

‘The effect of &.20 of Aet* XVIIof 1879 must be taken §o be an:
enlargement of the indulgence granted by s. 210 of Act X of 1877, but
only in those cages fo which the latter section anphes By s. 210 of the
- Code the Court may, atter the'passing of a decree in money suits, order
that the amount be peld by instalments, provided that the decres-holdér:
consent. By s. 20 'of ‘Act XVIT of 1879 the Court may in the same suxts
make bhe same order wzthout the consent of tshe decree-holder ' :

i

- 5B.609.
[609] APPELLATE OIVIL

Before Szr Mzchael Roberts Westropp, Kt., szef Justwe and Mr. Justzce

K _ Pinhey. | - .

R ANDN MODHE ‘Pagntiffs v. S. DONGRE Defmdant*
[2nd August, 1881.] -

Civil. Procedure Code (. Act X of 1877), ss. 3%, 34 and 53—Fu'st hearmg—Plamt—
» Practice—Amendment of plaint—Issues.

The words in paragraph 1 of s. 53 of the Code of Gml Procedure (Act X
of 1877) ** at or before the first hearing” are merely directory and not mandatory,
and, therefore, a plaintiff may, subsequently to the *‘ fiest hearing,”’ amend hig

pla.lnt provided such amendment does not alter the original character of his suit. -

The plaintifis (mortgagors) in a 'suib against their mortgagees sought only for
production of the mortgage-deed or for an account, although the, averments in
tke plaint warranted a prayer for redemption. * Subsequently to the first hiearing
of the suit they applied to be allowed to amend the plaint by adding a prayer for
_ redemption, ‘Held that the provisions of s. 53 of the Civil Procedure Code (Act X
- of 1877) did not preclude the Court from permu;tmg the amendment to be made,

It is competent to a Court, at any time before passing a decree, to frame an

additional issue embracing a matter not included in the plaint (provided it ba not

inconsistent with ' it), or in the written statement, but which may appear upon
the allegations made on oath by the parties, or by any persons presenfs on thexr
behalf, or made by the pleaders of such parties or persons. . .

Section 34 of the Civil Procedure Code (Act X of 1877) limits the tlme wmhm
which a defendant may object for. waut of parties, but it does not_so limit the
-right of the plaintiff to add parties. In some cases’s. 84 would not prevent
aeven a defendant from objecting to the want of a proper party after the first
. hearing, e.g., where after the first hearing and before decree a .co-parcener or

. remainderman or reversioner is born, or where a woman (who''is a party) is
married to a man who is not a party to the suit, The objection. did not exisb.

" at or before the first hearing, and, therefore, could not have been made or waived -
by the defendant ; and if he made it at the earliest oppozt:umty aiter 1t came :

.-into existence, he would have satisfied the spirit; of s« 34.

. [Dlss .+ 7 A. 79 (97—101) ; R., 7 B. 155 (161); 13 B, 664; 14 B. 3L (39) 22 A, W. N 35

4 Ind CBE. 488 (489) 110 P. R (1882), 159 P, R. (1889).]. o
THIS Was a- reference from Rao-Saheb V. V. Wagle, Subordmate

Judge, . ab. Shevgaon in t;he Ahmedna.gar Distriet, under s.. 617 of Act X }

- 6t 1877.

they passed to the defendant a deed of mortgage for Rs. 100, .and made

over . possession of two fields as securitiy; the profits of which he was to .
enJoy for five years ;. thab. this period had ela.psed but the, defendanh ,

* lexl Reference No 23 of 1881.

BII-51

-/ The suib wae under s. 16 of the Dekkhan Agrlculturlsbs Rehef Acﬁ;
(XVII 0f-1879). The pla.mmffs ‘alleged that in the vear 1869 or 1870L
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