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'stoz‘les mentioned.in theé finding on the' 15th issue, 'as being now in the
defendants’ possession, or tbat, if dellvery be not made, they pa.y ho the
plaintiff the sum of Rs. 858."

The objection raised in the 18th pamgra.ph of the memorandum of

dbpeal has been relied upon, but it has. not been shown to us that there .
is anyerror in the Subordinate Judge’s decree in this particular: !

The defendants object to the partition.of the land, which was the
‘ sub]ect of the mortgage effected by the deed, ‘Ex." No: 127, unless the

- plaintiff pay to them one-half of the sum: of Rs. 2,325, which they allegs -

that they have paid for the redemption of the [597] mortgage. This ig
the point raised in the 19th paragraph of the memorandum of appeal. It
must -be presumed that the money with which the redemptlon was effect-:

ed came out of the profit, realised from the ]omt property in the posses-:’
sion of the defendants. As we do -not. require the defendants to aceouit
to the plaintiff for the profits which they have realised, they cannot call’

upon the plaintiff to reimburse them o respect of a single 1tem of expendx-
ture made out of those profits. -

We have now dealt with all the ob}ecblons taken to the Subordinats-

Judge’s decree at the hearing of the appeal: and we are of _opinion that
that decree should be amended, in respect of the findings on the 15th and
20th issues, in the manner and to the extent indicated in the precedirg
observations, but that in other respects the decres should be confirmed. »
We think the parties should bear their own -costs in appeal. =~ - =
Note.—"See also the case of Shivram v. Nammm (supra 5 B, 27). In that case
both the plaintiff and the defendant had in the previous suit alleged a partition, but

the Gourt held that no partition had taken place. It does not appear that leave to
'brmg a fresh acnon Was given in the case. o R

5 B. 607.
APPELLATE CIVIL.
. Before Mr. Justwe M. Melvill zmd Mr. Justwe Pinhey.

MOHA\JDAS (Omgmal Plaintiff), Appellant v, KRISHNABAI
(Orzgznal Defendant) ‘Respondent.* [29th ane, 1881]

Hmdu Zaw—-Inhenlance— Bandhus—Maternal uncles—-Mother 8 szster 3 sons.

L Maternal uncles are inoluded in the class of bandhus, and succeed . in pnonty
. fo mother’s sister’s sons. s

[F 17B 114(125),R 30 B, 431(PG) SALJ 484 = 8Bom LR 446 = 40LJ.

. 9=10 C.W.N. 802=16 M.L.J. 446=1 M.L.T. 311 = 33 L.A. 176 ; 36 B, 339 (341)'
=14 Bom. L.R, 89=14 Ind. Ca.s 438 33 M. 439 (445)—-5 Iud Cas, 280 20
MLJ 275=7 M.L.T. 203]

s

THIS was an’ appeal aga.mst; the dec1s1on of W H Newnha.m, J udge,

of the Distriet of Poona. , 49

. The facts, in so fa.r as uhey are ma.terla.l for the purpose of this report
are as follows :—

‘In +the city of Poona there was a ﬁrm st;yled Sa.kha.ram Man-»
' chharam, the last sole owner.-of which was one Liladhar: . In 1864, Lila-;
dhar:made a will by which he appointed two persons to be administrators’
to carry on the business of the firm and otherwise {898] to-give effect to’
the prov1510ns of hls will, Lxladhar died, leaving- him surviving his second»

L ® Regular Appea.l No, 55 of 1880,
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son, a'minor, named:Sundarlal;": Sundarlal died in 1873 at the age of 13,
Previously to his, death the administrators of his father’s will and some
members of the family, with the view of maintaining the old firm, caused
Sundarlal to a.dopt Gopa.ldas, his mother’s sister's son.- Sundarlal died,
leaving him surviving, his mother, his mother's four sisters, several
children of his mother’s sisters, (of whom the plaintiff was one), his
mother’s three brothers, and. others whom it is not necessary to mention.
To prevent the legality of this adoption from being subsequently ques-
tioned, the adminis trators drew up & document -which they induced most
"of the surviving members of the family to sign for a consideration. The
plaintiff’s father and elder brother and the plaintiff himself were among the
‘signatories to this document,—the signature of the plaintiff, who was then
“and at the date of this suit a minor, being made by his father on receiving
Rs. 2,000. Sundarlal and his adopted son Gopaldas haviog both died,
the property of the firm came info the possession of the defendant Krlsbna-
" bai, the minor widow of Gopaldas.

To recover a third share of this property the minor plamtlﬁ Mobandas,
represented by-his elder brother, now sued in the Court of the Judge of
Poona. It was alleged on hig behalf that the adoption, by Sunda.i-la.l, of
the defendant’s husband. had not really taken place; that if it had, it was

-illegal ; and that the compromise entered into for him .by his. father was
void and of no effect. Against this it was contended, 7inter‘ralia, for the
defendant in her written statement &hat the suit could not be brought
during the minority of the plaxntlff that the family arrangement was for
"a.consideration and valid, and could not be disturbed; ard that the plain-
tiff was not entitled to the third share claimed, or any other share. The
District Judge found for the defendant on all these contentions, and reject-
od the plamblff’s claim. The plaintiff thereupon appealed to the ngh
Court. -

Inverarity with Mahadev Ghzmna]z Apte, for the appellant. —Takmg
Sundarlal to be the last owner of the property, we find that he died, leav- .
ing, amon‘gst others, his adopted ‘son Gopaldas alias Govardhandas,
[assumlng the adoption to be both genuine and valid] Sundarlal’s mother’s
gister, her sons Narotamdas and [5991Mohandas, the plaintiff,and their three
maternal uncles. ‘Gopaldas died shortly after his adoption,: lea.vmg his

" minor widow, the defendant Krishnabai. The principal question is, who
'{s the nearest heir' of Sundarlal, and this depends upon -whether by
Hindu law maternal uncles inherit before mother’s sister’s sons. . We
.contend that they do not. The mother’s sister’s son is a bandhu, the rule

of whose successxon iglaid down ab p. 55 of West and. Biihler (2nd ed.). .
The rule is that “ on failure of samanodakas the estate of ‘a separate house-
holder ‘ descends to the bandhus, or bhinnagotra sapindas.” The nine
bandhus are then enumerated, the mother’s sister’s sons being assigned

\ the second place. ..From p. 200 of the same work it will be seen that the
bandhus are (1) the man’s own cognates,—that is, the father’s sister’s sonsf
‘the mother’s. sister’'s'.sons, and the maternal uncle’s sons ; (%) the man’s
father’s cognates ; and (3) the man’s mother’s cognates. The man’s mater-;
nal uncles are notmentioned. Then the question arises. * Are they bandhus
atall?” Upon the authorities quoted at pp. 201 and 202, West and ‘Biihler
incline to . the opinion that maternal uncles are bandhus. Taking them
ta be bandhus, the next question is whether they take before or after nine

. bandhus enumerated at pp. 55:-and 200. . Fully recogmzmg the difficulty

of the questuon, the learned compilers say af p. . 203+ "'It would ‘seem,
however, that 'nine bhandhus’ mentioned. in- the law books oughﬁ to be
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placed- first, a.ccordmg to the prmclple of bhe Ma,yukha, tha.t; 1ncldental
persons are placed last.’” .

-It..was also .contended for the pla.mtlff that the a.doptlon of
Gopaldas by.-Sundarlal was invalid, and that the compromise entered-
_ into by, the plaintiff’s father was pre;udlcm.l to the plamtlff’s mtaeresb a.nd
. nob binding. .. :

: - Hon’ble .J. Marnott Advocate General (W1th hlm Shantamm Nara.-e
yan Jefterson, Bhaishankar and Dinshah and Shivram V. Bhandarkar)for

the responaent -~The adoption was valid at the time it took place in 1873

The compromise was in the nature of a family arrangement to settle a doubs-

. fal cla.lm, and, therefore, valid. The fundamental rule of successwn amongst .

Hindus is la.1d down by Manu, in' chap. ix, verse 187; *‘ To the nearest
_sapinda, male or female, after him in the third degres, the inheritance next
[600] belongs.”. This-. rule is adopted by Vribaspati- {sea Coleb. Dig.,;

vol. ii, pl. 437, p. 569): “ Where many claim the inheritance of childless,

" man, either paternal or maternal, he who is the nearest of them shall take
- the estate.” Bandhus are sapindas belonging to a different gotra. There-:
fore the above rule applies to bandhus; and the question is: wha ig
* nearer to a man, his maternal uncle’s or his- mother’s sister’s sons ? : As-
stated for the appellant, the maternal uncles are not -included in the list
. of bandhus ; but the list of bandhus is by no means exhaustive. There are-

many more bandhus than' the nine there enumerated : Mayne's Hindu.

Law, p. 488 (2nd ed.); Gridhari Lall Roy v. The Bengal Government ).
The opinion in- West and Biibler is mcorrect and is bagsed upon the rule
of econstruction given in the Mayukha. that “-incidental persons are placed
Iast,” -which does not apply here.- . The author of the Mayukha applies
hhe rule with reference only to the order of mherltance known as the
‘Baddba Kram or the compact series: * The: wife, and the daugh-
ters - also, both parents, brothers. likewise, and. their soms” (Stokes”
Hindu Law Books, 427, pl 2). The enuweration ‘of the nine bandhus
is not a compact series. - ‘A sister’s son, although not an enumerated:

. bandhu, has been held: to take in preference to a mother's sister’s son, an- .

. enumerated bdndhu and a person occupying exactly the same position as
the plaintiff in this case : (Gunesh Chunder Roy v. Nil-Komul Roy (2)).

A man's maternal uncle is nearer.to him than his mother's sister's son.

. This contention is supported by Viramitrodaya: Gridhari Lall Roy v. The
Bengal Government (1); Amrzta Kumari Debi v. Lakhmma,myan Chucker-
butty 3) .

«i.'JUDGMENT

" The Judgment of the Courl; was delivered by '
MELViLL, J.—As we have éome tothe conclusion that. the - ‘minor.
pl&lntlff is not one of Sundarlal’s heizs, it is unnecessary for us to decide

¢ -

whether, if he had any right to the inheritance, he would have been bound:

by the compromise entered into by his fatheron his behalf.

" {601] Among other relatives who survived Sundarlal were three bro-
. fhers of his mother. The plaintiff’s mother, who is still alive, was a
. gister of Sundarlal’s mother ;and it may Well be doubted whether the
pla.mtlﬂ' would be entitled to suceeedin preference to his. own mother,,
through whom he claims. - It is sufficient, -however, for our present pur-.
ppse, that we should conﬁne ourselves to what may perhaps be: a _some-,

"~ what snmplar question;. mz, whether the plalntlff as sta.ndmg in the -

(1):12 M,1.A. 443=10 W.R. 32 (PG) U () 22 WLR. 264
(3)2BLR 28(FB) o
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relationship to Sundarlal of mother’s' sister’s son, 1s entltled to preference
over his own and Sundarlal’s maternal uncles.

‘The rule re]a,tmg fo the succession of cognates (bandhus or bhinna-
gotm sapindas) is contained in the first placitum of the sixzth section of
the second chapter of the Mitakshara. Nine heirs are specified, of whom

" the first three are the father’s sister’s sons, the, mother s sister’s sons, and

the maternal unecle’s sons. - The .maternal uncle is not specified : but it
was held by the Judicidl Committee in Gridhari Lall Roy v. The Bengal
Government ‘1) that the enumeration of bandhus in the text of the
Mitakshara is illustrative, and not exhaustive ; and that the maternal
uncle is a bandhu, and, failing nearer bandhus, is entltled to inherit. Simi-
larly, a sister’s sonis ‘not among the speclﬁed relations ; but both in
Calcutta, and Madras it has been held that hé is in the line of heirs : Am-

‘rita Kumari Debiv. Lakhinarayan Chuckerbutty (2); Chelikani v. Rajah
" Suraneni Vencata (3).  None of the above cases détermine the position of

the maternal uncle or the sister’s son with reference to other , bandhus ;
and it was argued for - the plaintiff that, even though they be a,dmlbted to
be bandhus, they must still take rank after all the heirs enumerated in
the text. From West and Biihler, page 203, it would seem that the

" learned authors of that Digest rather incline to this view ; but they speak:

with some hesitation on the subject; and the passage of the Mayukha
to which 6hey refer appears to us to be hardly sufficient to support their
cobclusion. - In that passage (Mayukha, ch. iV, see, viii, pl. 18) Nilkant is

" discussing the posmon of the paternal grandmother.. He'quotes the

text of Manu :- *‘ The mother also heing dead, the father’s mother ghall
take -the . herita.ge, "and ‘then adds: * Even [602] though she is
here mentioned : immediately next to the mother, she is to be
entered at the end,:after . the brother’'s sons, after: the manner of
incidental persons at the end, because the placing her in the mlddle
is in ' violation of the rank fixed for each, as far as brother's sons.”
The principle bere stated of placing incidental Dersons aftor those ex-
pressly spéclﬁed is here applied by Nilkant only to the * compact series of

. helrs, i.e. - to the list of heirs ending with the brother’s sons (Mitakshara, -

oh. ii, s. 5, pl. 2; Stokes’ Hindu ‘Law Book, 446}; and it does not
follow that he’ mtended to apply it to the list of bandhus Placitum
29 treats of the bandhus, a,nd after quoting the text in which they are

. enumerated, Nilkant adds : * Here also the order of succession is even tha-

order of the text;” but tbls he seems, to intend no more than is stated-
in the Mitakshara, (ch. ii, s. vi, pl. 2), viz., that, by reason of near
afﬁmﬁy, the cognate kindred of the deceased himself are his successors
in the first instance.; on failure of them, his father’s cognate kindred ;
or, if there ‘be none, his mother's cognate kindred.” There does
not appear to us.to be anything in the Mitakshara or the Mayukha which -
can be construed into a direction that the nine specified bandhus are to
take precedence of all unspeclﬁed bandhus ; and if there be no such diree-
tion, then the text of Manu * to the nearest sapinda the inheritance next.
belongs,” and that of Brihaspati, ** where many claim the inheritance of &’

-childless man, whether they be paternal or maternal relations (sakulya),
" or more distant kinsmen (bandava), he who is the nearest .of them. shall |

take the estate,”’2 seem to furnish the proper ground for decision. "Nor*
dre we w1thout ]ualcla.l aubhonty on' the pomb We have already referred

© (1) 12 M.LA. 448=10W.R. 33 2 (B.C). +.l.(2) 2 B.L.R: 28. (F.B.)|
(3)6MHC 278, e R
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_to a Full Bench ]udgment of hhe Caleutta ngh Court, in Whlch it was held
that a sister’s son is entitled to arank as a bandhu. This decision was
/followed in Ganesh Chunder Roy v. Nil Komul Roy (1) by Markby and
Mitter, JJ., who held that, according to the general principles of Hindu
law, a sister’s son is a preferentlal heir to a mother’s sister’s son, as being
capable of conferrmg greater spiribual benefits upon the soul of the deceas-
od. This is a distinet. authonbv for - holding that- the nearest of kin
inherits in preference. to. 4 more. ‘distant [603] bandhu, though the
latter may be among those spec1ﬁed in the text. Again the passages
from the Mitakshara, guoted-at pp. 40 and 41 of the judgment in the-
Calcufta Full Bench -case Amrita v. Lakhinarayan (2), already referred
to, tend to show that the mafernal uncle was regarded by Yajna-
valkya as the prineipal, or representahve bandhu ; while the passage from
the Viramitrodaya, cited at ;p. 42, is still more clear upon the pomt
This passage was one of those relied upon by the Judicial Committee in
Gridhari Lall Roy v. The Bengal Government (3) : and the transla.mon of
it given by their Lordships at p. 466 of Moore's Reports seems in some
respects more correch than that given by Mr. Justice Mitter in the Caleuita
ease. . The term ‘cognates’ (bandhus)in the text of Yajneswara or
Ya,]na.va.lkya. must comprehend also the maternal uncles and the rest:
otherwise the maternal uncles and the rest would be omitted | and’ their

sons would be entitled to inherit, and not sthey themselves, [or then they .

themselves,’] though nearer in the degree of affinity: a doctrine highly
objectionable.”  The Viramitrodaya is an authority in this Presxdency
illustrative of, and supplementa.rv to, the Mitakshara; and in the
above passage we find a distinet declaration that maternal uncles
must. take before the sons of maternal uncles, though the latter are
" among the specified bandhus. It being thus established that mater-
" nal uncles have priority over the miother’s hrother’s son, there . would
geem to be no possible ground’ for holding that they ‘have not prior-

~ ity over  the mother’s ' sister’s son. When it is.once admitted that

the list of bandhus given in the text is not exha.usﬁlve, and ‘that certa.m
other relatives take before some of those specified in the list, thers is no
other logical conclusion except that the relative who, as nearest of kin, is
capable of conferrmg the greatest spiritual benefit’ on' the’ soul of the

deceased, must in all cases be preferred to a more remote bandhu. Apply-
" ing this principle, we come to the conclusion that the plaintiff had no

ghare in the inheritance of Sundarlal, as there were preferantial 'heirs i in

exigtence at Sundarlal’s death; and for thls reason we conﬁrm the decree
of the District Court with costs.. L
. Decree conﬁrmed. '

.y

(1) 23 W.R. 964, ’ " - . '(» 2 B.LR. 2 (F.B).
(3) 12 M.L.A, 448= IOWR 32(P0) J L
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