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All that was necessary under the said Acts was the Collectoi's sanction
for the institution of the suit. -The plaintiff has procured the Collactor's
cerblﬁcate and filed it in the suit,

Manckshah Jahangzrshah for the respondent

J UDGMENT

The followmgls the ]udgment of the Court delivered by

"MELVILL, J.—The Court is unable to find,  either in Bombay Act ITI
of 1874 or in Aet X of 1876, any provision excludmg the jurisdiction of
the Civil Courts in & suit brought not on account of exclusion from office or -
serviee, but to establish a right to share in the emolument of a vatan which
has ceased to be a- service vatan. The Court, accordingly, making the
rule absolute, reverses the decrea of the District Judge, and remands the
cage for trial on its merits. Costs of tbls application to be borne by the
defendant.

' Decree reversed and case remanded.

5 B. 580=6 Ind. Jur. 138. '
ORIGINAL CIVIL. -
Before Mr. Justice West.

"LUcRCMSEY Rowdai. (Plaintiff) v. HURBUN NURSEY AND
'O0THERS (Défendants).*  [6th September, 1881.]

" Defamation—Defamation of a deceased person—Smt by survwmg member of famzly of

deceased—Cause of action—Damage to reputation of family of deceased by reason of
defamation of deceased.
A suit for defamation ecan only he bzought by the person who has been
defamed. -The fact that the defamatory statement has caused injury to other
persons does not entitle them to sue.

- A suit brought by the heir and nearest rela.tlon of a deceased person for defa-
matory words spoken of such deceased person, but alleged to have caused damage
to the plaintiff as a member of the same family, %eld not maintainable.

F., 18 M. 250=5 M.L.J. 89; Appl., 11 A, 104=8 A.W.N, 287; R., 17 B. 573 (575) ;
19 B. 717 (723) ; 26 B. 259=3 Bom. L.R. 878 ; 32 C. 1060=2 C.L.J. 896=9 C.
. W.N. 847; L.BR. (1872—1892) 617.]

[581] SUIT for defamation. ‘The plaint stated that the plalntlﬁ' was
'the cousin and .the nearest relation and the heir of one Premji Liudha,
-deceased, who in his lifetime was the headman of the Karad caste, and a
man who was generally respected by the Hindu community.

The defendants were leading members of the Dusha Oswal . Wania

, caste, which was so closely connected with the said Karad caste in gene-
"~ -ral and caste relamon and by lntermarrlage as a.lmost to form with lt one

umted caste.
“Premiji Ludha died on 16th August 1880, and at hig funeral ceremony

! large concourse of the said Karad and Dusha Oswal Wania castes, and

also of other Hindu casfes, assembled out of respect to his memory.
The plaint alleged that *' the defendants attended at the place where the
-said ceremony was being performed, and then and there falsely and
ma.llelously spoke and pubhshed of the said - Premji Ludba that he was
pa.tlt; (thereby meaning that he wag a man who had acted contrary to

_ymoral and religious principles), and that he was'an outcaste ginful man,”

‘_ Suit No. 536 of 1880.
- 1869
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and a man abwhose funeral it was improper for a.ny ‘of the members of

the Dusbha Oswal or Karad castes to attend, and threatened that any Dusha,

Oswal or Karad who contmued to attend at thesaid funeral would be fined °

‘by.the caste. The term ‘patit’ is a term of great opprobrium and reproach
amongst Hindus.” The concludmg para.gra.phs of bhe pla.mt were as fol-
lows:—

i 6. The defendants attended the. said. funeml ceremony- havmg
conspired together to speak and publish the said defamatory words,
the "said ‘defendants well knowing and inftending that such words
would and should be hurtful to the. feelings of the family aud other near
relations of the said Premji Ludha, and especially intending, by the
use of such words, to disgrace and degrade the plaintiff and the family

of the said Premji Ludha, and to lower them in the estimation of the

-said Dusha Oswa.l and Karad castes and of the ‘Hindu community in
generai

‘7. In covsequence of the defamatory words so apoken and published
by the defendants as aforesaid, a large number of the persons who had
assembled at the said funeral ceremony lefi it, [582] and the plaintiff and
the famlly of the said deceased by reason of the premlses have been
lowered in their reputation, and have suffered much pain. of mmd
and the damages sought to be recovered in this suit.

"8, After and in consequence of the premises .the pla.mtnﬂ was

deprived of the use and enjoyment of, .and of all parhcma.tlon in the

property of the united Dusha Oswal and Karad castes and of various
privilegss which up to that time he had enjoyed.”

In their written statement the defendants contended (amongst other

things) that the plaint disclosed no cause of action against the defendants. -

At the hearing the issues material for this report wera the following:—

1881
8EP. 6.
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138:

1. Whether the facts set forth. in the plaint dlsclose a cause of

action by the plaintiff against the defendants;

2. Whether the plaintiff can sue for loss of rep\ltsmon pa,m of mind,
and damages sustained by the family of Premji Ludha. :
. Starling (Lang with him), for the plaintiff.—This suit is ma.mtamable
by the plaintiff. | The plaintiff was a joint member of the family of the
deceased Premji Ludha, and lived with him. To eall Premji Liudhs impure,

therefore, was to call the plaintiff impure : Foikard on Libel, p. 76 ; Davies .

v. Solomon (1), Roberts v. Roberts'(2). Tha only 1eported case in Ivd\a. is
Subbaiyar v. Kristnaiyar (3). That case may seem to be against us; bub
there, however, the brother and sister were not living jointly, and the
imputation complained of was merely of misconduct on the part of the
gister. . In England it has been held that a suit will lie for defamation of
one partner : Robinson v. Marchant (4) ; Harrison v. Bevington (5).

TInverarity (with the Advocate-General), for defendants—The Bnglish

cases cited are not in point. In. Robmson v. Marchant the firm was
glanddbred and the plaintiff himself was defamed. There is no case in
‘which injurious words spoken of A causing damage to B have been beld o

- give a-cause of action to A. A libel on the dead has never been held to be

a ground of a civil suit, [583] although it may justify a criminal proceed-

ing: Folkard on Libel, p. 655. If Premji Ludha were living, the present
plaintiff could not sue. Premji Ludha. himself might have been unwilling to

o .R.7Q.B. 1123 41LJQBIO ¢ @%85.35.QR.249, .
' (3)-1M.383. . (4) 7Q.B.918; - (580, &PyT08.. /;
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bring: an action. ‘In- Davies v. -Solomon (1) the plaintiff-did not: allege dam-
age sustained by himself. Here the plainsiff does.not say he' has been affected

- in caste ; he was only threatened with fine. Loses of hospitality is not the

natural consequence of a.threat of fine ; Folkard on Libel, p. 488 ; Vicarsv.
Wilcox (). The damages must be wholly attributable tothe defamation :
Zynch v. Enight (3). Damages cannot. be tecovered fox m]ury to
anobher Folkard on Libél, p. 489.

JUDGMENT,
- WEST, J.—No cages have been cited from eithet the English or the

,Indlan reports which. are in point. “Blander of A'as a ground of action

by B would lead to mﬁmbe litigation. I must find on the first lssue in
the negatlvé and dlsmlss the suit with costs. ‘

- The cases which a,pproa.ch most nearly to the presenb case are those
of a_husband ]ommd his wife in suing for defamation, and those of a part-
ner.in a firm suing for 2 slander whereby other members are affected as

_ well as himself. Tn the cass of a husband and wife, the hasband sues on

account merely .of the lagal identity subsisting between him and his wife,
which identity might also perhaps be considered as necessitating or, at any
rate, )ustlfymg a similar course under the Hindu law., Buat the husband
"doss not sue for bospxtahtv denied to himself or other injury sustained by
himself through the slanderous 1mputatlon cast on hig wife. = It is for the
m]urv to the person slandered that the action lies, not for any remote’
injury, however palpable this i in pra.ct‘.lce may be. It is not deemed a
necessary or ‘reasonable consequence’ that the husband should be even
‘gocially punished for misconducst imputed only to his wife. In the case
of persons less closely connected, the reason is still stronger It is not
a reasonable consequence of a slander of onse of two cousins that the other:
should be refused eredit or hospitality, and the slanderer, therefors, is nob

ans werable for such a refusal.

[584] In the case of partners, the one slandered-—-and when there
are more than one slandered, ‘each of them—may apparenuly bring his
‘action for the separable { injury to himself,  but not for  the injury to the

. ‘other. = Otherwise, each member of a firm might brlng as many suibs for

& general slander. of it as the firm had members.

‘In Indla, the only reported case . brouﬁht to my notice, Whlch was
that of a brother suing for defamation of his gister, is agamst the suffici-
ency of the cause of action here. . The case is not really in point either
way.: ‘What is important is, that when caste disputes are so frequent, and
m]unous 1mputa.blons 30 common, there should be no example forbbcom-
ing of a suit, maintained by,one member, even of ajoint fa.mﬂv, for defama-
tion of another. o R

v Here the parson defa.med was dead, and Wha.t was sald was t.ha.t he

"being “ patit ”’ or impure, $hose who paid him funeral honors wotld be

fined :by the caste. . This implied a caste condemnuation as the ground for

: degradation and its consequences. The exelusion from hospitality and use

of caste property was not the proper and reasonable consequénce of a .

" smere menace of ‘such condemnation. - The. injury, if any, inflicted  has
iapparently'been by those who exclude the plaintiff withoub reason, nob by

(1) L.R. 7 Q.B. 112 41LJQB 10 o (Q)SEastI. . (8)9 H.I.C. 577,
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those who said.that in certain clrcumsbances he and obhers mlght or WOuld 1881

be excluded from. caste benefits and:privilegas.z:. =+ o f"_ BEF. 6
. Attorneys for the plaintiff.—Messrs. Tobin a.nd Roughton S : -
Attorneys for the defendants.—Messrs. - Jefferson, Bhaishanker and ORIGINAT

Dmshah ’ Clvm. )
» 5 B,580=
o 53 534 , ‘6 Ind. Jar,
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Before er. Justzce Wesp_.

MACKINNON, MACKENZIE & Co. (Plaintiffs). v. LANG, Mom
. & Co. (Defendants).* [6th September,-1881.] :

.Prfmczpal tmd agent—Rzght to sue—Liiability of agmt Charter-party—Undasclosed
principal—A4ctual knowledge-—Disslosure of name of principal at time of making the
contract—Presumption of liability of a,qent where namy of pr*mctpal not dzsclosed—-

Indian Contract Act IX of 1872, 8. 230

The plamtlﬁs by charter- pa.rty conttaehed “to: let the steam shlp Ozkdale to'the;
defendants upon certain ferms., The first clause. of the charter-party stated,
‘that the plaintiffs “ agreed 'as agents for owners of the "gaid steamship,” [585]-
and subsequent clauses provided that the owners should hind themselves to’
receive the cargo on board; and that the master on behalf of the owners should -
have a lien on the cargo for freight,- &c.. The charter-party was signéd by the
plaintiffs and defendants in their own. names. The plaintiffs sued the defend-,
ants for breach of the charter-party in refusing to load the said steam-ship.
‘Held, that the plamtms .had contracted as a.gents, and were, - therefote. not en-
,t\tled tosue. - = }

_ If a contract made by a person who is an aaent is worded so as, when taken
as a whole, to convey to the other contracﬁmg pathy the notion that the agent-
is contracting in that character, he cannot sue or.be sued on the contract. -

Where one contracting party knows fhat the other i ig contractmg as an’ a.gent
for a third person whose name he also knows, ‘the présumption laid dawa in ol,
2 of 8, 230 of the Indian Contract Aot (IX of 1872) doss not arise, ‘although at
the time of making the contract the agent ‘does not disclose the name of his
principal, The essential point is the knowledge, and actual knowledge is equiva-i
.lent to dlscloaure, the whole object of which would be to convey such knowledge.

[F., T B. 51 (65);. 27 M. 315 L B R. 1872—1892 658 ]

- SUIT on a charter-party. The plaint stabed that “ by a charter- pa.rhy .
dated 196h May, 1881, it was agreed 'between pla.mtuffs and defendants
that the defendants: should load on board the plaintiffs’ steam-ship Oakdale’
a full and complete cargo,and thast the said steam-ship, on being so loaded, ..
ghould therewwh proceed to a sa.fe port 1n the Umﬁed Klngdom, and there ,
dehver &e. -

© *“At the time of the ma.kmg of the said charter-parby the Oa,kdale wa.s
‘not in Bombay, and it was provided by the charter-parby that, in cage of
" the said ship not arriving in Bombay, and being ready to load on or bafore
- the 22nd day ‘of *Junse, 1881, the charterers or their agents should have
’ the option of cancelling the said charter-party.”, = ' P

" The'Oakdale airived in Bombay harbour early on the mormng of
the 22nd June, 1881, ‘with her fore-hold. entirely . empty and ready fto:
réceive cargo. . Her main a,nd afber holds had cargo in them, which was:
all d1scha,rged by 1-30 AM. on “the motmug of the. 23rd June, 1881 The.:
plaintiffs in the plaint cha.rged that the said shlp was ready to load on
the 22nd da.y ‘of June, 1881, and noties ‘to that effeeb Was glven to the

- * 8uit No. 275 of 1881.
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