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under s. 306 or in consequence of default'v of payment of the purchase-
money under ss. 307 and 308. The fact that Parshotam, the step-grand-
son of the decree-holder, purchaséd the house when it was put up a second
time for sale did not necessarily invalidate the sale; although, under cl. 3
of s. 294 of the Code, the Subordinate Court might, on the application of
the judgment-debtor or any other person interested in the sale have set
agide the sale on this ground, if it were proved to the satisfaction of the
Subordinate Court that Parshotam had purchazed the house for or on be-
half of the decree-holder, Javherbai. In his application to the Subordinate
Court, Haribhai did, ln fact, state that Parshotam, who had purchased the
house when it was “put up again and sold,” was Javherbai’s grand-
son ; but he rested content with making this statement. - He did not say a
word which can be construed into an application for an order to set aside
the sale." In the absence of such an application the Code does not, in
8. 204, contemplate a sale being set aside. No fraud or collusion is charged
against Parshotam or Javherbai. As H aribhai was at one time willing to
bid more for the property than the sum at which Parshotam purchased
if, it is not apparenﬁ what poss1ble objection can be taken to Parshotam’s
act. .
- As neither of 'the grounds, on Whlch the Subordinate Court proceeded,
are good, thé order of the Subordinate Court rejecting the application of
Javherbai must.be reversed, and the apphcatlon be remanded to the
Subordinate Court for disposal on its merits. .

Costs in this Court must be. borine-by the respondent, Harlbhel
Madhavii.

'5B. 878.
[578] APPELLATE OIVIL.
Before Mr. Justzce M. Melvill and Mr. Justice F. D. Melvzll

MOHEYODIN VALAD MASLODIN, (Applzczmt) . CHHOTIBIBI
WIFE OF GHASITA Mi1vya, " (Opponent)
[6th January, 1880.]

Bombay Act I1I of .1874—Act X of 1876 —Jurisdiction of Civil Courts.

Neither Bombay Act III of 1874 not Ach X of 1876 contains any provision
exoludmg the ]L.msdlctlon of Civil Courts in asuit brought to establish a share
in the emoluments of & watan which hag ceased t.o be a service vatan.s

TaIs was ‘an a.pnhoa.tlon, under the extraordinary jurisdiction of the
High Court, a.gamsh the decision of E. Cordeaux, Judge of the District
Court of Khandesh, in appeal No. 74 of 1878, reversmg the decree of the
Second Class Subordinate Judge of Nandurbar in suit No. 895 of 1877.

... The plaintiff 1\L[oheyodm brought - this suit for" Rs. 75, being the,
amount of eight years’ arrears of his share in a certain allowance received
by the detenda.nb from Government in lieu of a service vatan. The plaint,
was filed on the 10th November, 1876. The plaintiff produced a certifi-
cate from -the Collector of the distriet, as requlred by 8: 6 of Bomba.Y Acb
XXIIT of 1871, sanctioning the suit. :

The defendant among other ob]ecmons, answered ﬁha.ﬁ the a.llowance»
was payable at the pleasure, of Government, and that- the suibt was nof
malntamable

e Applxcatxon undet Extraordmary Jurisdiction, No: 108 of 1879
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"The Subordinats Jadge - a.waicdei the * plaintiff’s” claim” (4th Ma.rch
1878) ‘In appeal, the Distriet:Judgé reversed the decree of the first Court,
and rejected the plaintiff’s elaim on the groun1-that Civil ‘Courts had ro
jurisdiction to entertain.the suit nader. Bimbay Act IIT of 1874 and Act
X of 1876 The following are, hxs reasons i—

* The suit is for eight years’ arreirs of & share in an a.nnua.l allowance
pavable from the Governmant treasury on-aceount of a vatan, called nirkhs,
formerly an -office’ for>ﬁxing':&nd recording current prices. It is not
disputed that the vatan wasg originally. a service 'watan, and. that it 'hag

-ceased to be such now.; that there: .has been a settlemsnt - whereby . a
cerbain cash allowaunce. is now pmd in. [579] livu-of -service. - In (Bombay)
Act III of 1874, vatan property is describad as property appertammg to
an hereditary office, and includes cash pa.yments and the expression : herg-
dlbary office’ includes such office, even when the service originally appertain;
ing to it has ceassd to be demanded. The Collector is bound to prepare and
keep a register of non-service vatans, and it is the Collector alone who can
determine who are entitled to receive payments of cash allowances; and
any seftlement made before the date of the Aet coming into force for the
purpose of relieving the holder of the’ patdn. his heirs, and successor from
service, hag the same force as if'mads’unier the Aet. Itis urged for tne
respondent that the present suit is merely to recover a share of the money

paid to the a,pnellant by Government, and does not relate to the vatan. *

* It is further urged that the present

suit na,s been sanctioned by the ravenue authormes "I am ‘of opinion
that this has been done under a mistaken view. In Vasudev Sadashiv
Modak v. The Collector of Ratnagiri (1).it was decided by the Privy
Council - that the District Judge was right in "dismissing a suit
brought to recover certain emoluments due to the “appellint as: desh-
mukh, on the ground that 'it" was <éxeluded from the jurisdietion of
the Civil Courts by the Pensions’ Act XXIIT of 1871, 8.8. - The  decree
of the Distriet Judge in that suit was passed in the year 1873 before
Bombay Act IIT of 1874 came into foree. . The latter . Act altogether
-excludes the jurisdiction of the Civil Courts from cogmzance of suifs of the
present kind, and, therefore, the Collestor’s -sanction was superfluous, and
cannot be held to give the Court jurisdiction, howsver general may be its
terms. TLegal proceedings with referencé to a watan can’ only be insti-
" tuted in the manuner provided for-in s. 6, ¢l. 1 of Bombay Act IIT of 1874,
Under this view my finding must be that the Court has no jurisdiction,

and it is, therefore, unnecessary to consider the. other issues: I ‘reverse’
the decree of the lower Court, and reject the, claim of the plaintiff with

costs

injury caused by exclusion from any hereditary [580] office, recognized

as such under Bombay Act IIT of 1874. The .present suit -cannot be-

considered as between private pa.rlnes for the purpose of establishing any
private right.”

"*  The plaintiff - thereupon a.pplled to the- ngh Court on the 27bh
September, 1879, under its extraordinary jurisdietion.

Pandumng Balibhadra, for the applxcant -—The District Judge was
wrong in holding that the suit.was not cognizable by Civil' Courts under -
the Bombay Hereditary Offices Act XXIII of.1871 and. Aet X of 1876,

()% LA 119=2 B, 99.
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All that was necessary under the said Acts was the Collectoi's sanction
for the institution of the suit. -The plaintiff has procured the Collactor's
cerblﬁcate and filed it in the suit,

Manckshah Jahangzrshah for the respondent

J UDGMENT

The followmgls the ]udgment of the Court delivered by

"MELVILL, J.—The Court is unable to find,  either in Bombay Act ITI
of 1874 or in Aet X of 1876, any provision excludmg the jurisdiction of
the Civil Courts in & suit brought not on account of exclusion from office or -
serviee, but to establish a right to share in the emolument of a vatan which
has ceased to be a- service vatan. The Court, accordingly, making the
rule absolute, reverses the decrea of the District Judge, and remands the
cage for trial on its merits. Costs of tbls application to be borne by the
defendant.

' Decree reversed and case remanded.

5 B. 580=6 Ind. Jur. 138. '
ORIGINAL CIVIL. -
Before Mr. Justice West.

"LUcRCMSEY Rowdai. (Plaintiff) v. HURBUN NURSEY AND
'O0THERS (Défendants).*  [6th September, 1881.]

" Defamation—Defamation of a deceased person—Smt by survwmg member of famzly of

deceased—Cause of action—Damage to reputation of family of deceased by reason of
defamation of deceased.
A suit for defamation ecan only he bzought by the person who has been
defamed. -The fact that the defamatory statement has caused injury to other
persons does not entitle them to sue.

- A suit brought by the heir and nearest rela.tlon of a deceased person for defa-
matory words spoken of such deceased person, but alleged to have caused damage
to the plaintiff as a member of the same family, %eld not maintainable.

F., 18 M. 250=5 M.L.J. 89; Appl., 11 A, 104=8 A.W.N, 287; R., 17 B. 573 (575) ;
19 B. 717 (723) ; 26 B. 259=3 Bom. L.R. 878 ; 32 C. 1060=2 C.L.J. 896=9 C.
. W.N. 847; L.BR. (1872—1892) 617.]

[581] SUIT for defamation. ‘The plaint stated that the plalntlﬁ' was
'the cousin and .the nearest relation and the heir of one Premji Liudha,
-deceased, who in his lifetime was the headman of the Karad caste, and a
man who was generally respected by the Hindu community.

The defendants were leading members of the Dusha Oswal . Wania

, caste, which was so closely connected with the said Karad caste in gene-
"~ -ral and caste relamon and by lntermarrlage as a.lmost to form with lt one

umted caste.
“Premiji Ludha died on 16th August 1880, and at hig funeral ceremony

! large concourse of the said Karad and Dusha Oswal Wania castes, and

also of other Hindu casfes, assembled out of respect to his memory.
The plaint alleged that *' the defendants attended at the place where the
-said ceremony was being performed, and then and there falsely and
ma.llelously spoke and pubhshed of the said - Premji Ludba that he was
pa.tlt; (thereby meaning that he wag a man who had acted contrary to

_ymoral and religious principles), and that he was'an outcaste ginful man,”

‘_ Suit No. 536 of 1880.
- 1869
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