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The Subordinate Judge found that the plaintiff had not proved the house to have
b]eep the self-acquired property of Tunkaram. He, therefore, rejected the plaintifi’s
claim, . ) .

In appeal, the Assistant Judge affirmed the decree of the Court below, on the
ground that the house was ancesttal property in which Tukaram and Sadu were,
respectively, half-sharers, and that the plaintiff could not maintair a suit for the whole
of it (19th January, 1880). ) :

8 oThe plaintiff, Indrasa, thereupon appealed to the High Court on the 12th April,
1880. LS :

Pandurang Balibhadra, for the appellant.~—The Assistant Judge found that Tuka-
ram, through whom the appellant derives his title, had a hali-share. and only a half
share, in the house in dispute. Having found that, he ought to have allowed the appel-
lan$’s claim to that extent, and not to [506] have dismissed it altogether, The appel-
lant is, at least. entitled to the joint possession of the house with the respondent under
the previous decisions of this High Court. °* .

 Harishankar Balkrishna, for the respondent.

The following is the judgment of the Court delivered by

MELVIILL, J.—The appellant’s pleader admits that he cannot say that there is no
‘gvidence to support the Assistant Judge’s finding thaé the house in dispute is ancestral
property ; and we must, therelore, accept that finding as conclusive. The house must,
oonsequently, be held to have been the joint property of Tukaram and his brother, the
defendant. The plaintiff, having purchased Tukaram’s share onrly is not entitled to
the whole house, nor to the exclusive possession of half of it ; but, following previous
decisions of this Court (Babaji Lakshiman and another v. Vasudeo Vinayak (1) ; Kallapa
bin Girmallapa v. Venkatesh Vinayak (2) ; and Dugappa Sheti v. Venkatramnaya and
others (3)), we make a decree that the plaintiff be put into possession of the house-
jointly with the defendant, and leave it to either of the parties to have their respective.
shares therein ascertained by a partition suit. " The desrees of the Courts below are.
“amendeii accordingly. The parties to bear their own costs in this appeal. [N.F., 5
B. 499. o i . :
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MITHIBAI AND OTHERS v. LIiMJ1 NOWROJI BANAJi AND OTHERS.*
[28th and 29th April, 2nd and 8rd May and 4th August, 1881.]

Parsis in the Mofussil of the Bombay Presidency, law app‘lica,bl_e to-.-“ Justice, equity,
and good conscience,”~—HEnglish law, general and special—Rule in Shelley’s case.

The law applicable to Parsis in the Mofussil of the Presidency of Bombay_is, in
the absence of evidence of any specific law or usage, applicable to the particular -
case, ** justice, equity, and good conscience alone.” (Reg. IV of 1827, 5. 26.)

In applying *‘ justice, equity, and good conscience*’ to the facts of any parti-
cular case the Courts will be guided by the general principles of English law

" applicable to a similar state of circumstances, and so as, if possible, to give effect
to the intentions of the parties. concerned, where such intentions are clearly
. expressed, and are not repugpnant to any general principle of English law.

The Courts will not, in such a case, apply rules of English law which, though
‘well established and binding on English Courts, are yet so special in their nature
and origin as to be inapplicable to the different circumstances of this country.

The members of a Parsi family, the heirs of one Framji Cowasji Banaji,
deceased, entered into an agreement with one another, bearing date 'the 24th
May 1851 by whioch they agresd that the remaining income, after paying
the deceased’s debts of a certain estate which had belonged to the deceased,
called the Poway Hstate—an estate situated in the island of Salsette, and,
{507] therefors, in the mofussil of the Presidency of Bombay-~should be appor-
tioned “to the heirs mentioned in cl. 7 (of the agreement)”—i.e., among the
various heirs of Framji Cowasji Banaji, deceased, the parties to the agreement—

o 7 * Buit No. 877 of 1870, o
(1 1B.9. - - - - (J2B.676 © ., (3 5B. 43,
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“but, after their death, their shares are to be enjoyed aud recelved by their
. heirs and children from generation to generation.”
Held—-that, it being the plain intention of the parties to the agreement
. appearing on the face of the agreement, that they themselves should take only
a life-estate to the extent of their respective shares in the remaining income of
the Poway Estate, the rule in Shelley s Case ought not to be apphed S0 as to
defeat that plain mtentlon
{Affirmed, 6 B. 151 ; F., 1 Bom. I.R. 303 ; R 8 B. 323 (327) 18 R. 160 (1'70). 30 B.
. 859=T Bom. LR, 9883 33 B. 122 (187) 10 Bom, I..R. 417=1 Ind. Cas. 834;
5 Bom. L.R. 983 (986). ]

MoOTION to vary the specxa.l report of the Asslsbant Oommlsswner,

Mcr. G. H. Farran, dated 11th April, 1881,
The facts of this case and the arguments of counsel, - together ' Wli;h

the authorities cited on either side, will appear fully from the ]udgmenb
herein. -

1881
AUG. 4.

ORIGINAL
CIviL.

5 B. 806

Latham (with him Invemrzty) moved, on behalf of the defendant Ha.n i

Valabdas Kaliandas, to vary the Assistant Commissioner’s report.

Lang, for plaintiffs other than Hormusji Peston]x Framji, Jerbai, and
Awabal. .

- The Hon’ble J. Marriott (Advocate General), for defendant Nanabhoy
Framji.

The plaintiff Hormusji Pestonji Framji in person for himself ‘and hig
wife Jerbai, and the defendant Dhunjibhoy Bvramu in person for himself
and his wife Navazbai. .

The other parties did not appear, elther in person or bv counsel.:

(

‘ JUDGMENT. -
4th August.—Judgment was this day delivered by
BAYLEY, J.—This is:a motion to vary a special report of Mr. G. H.

Farran, Assistant Commissioner of this Court, dated the 11th April, 1881,

by which he certified and reported that he had decided that the persons
who had signed a certain family agreement, dated the 24th May, 1851,
had a life-interest only in the Poway Estate, in Salsette ; that they had no
power to dispose of any interest in that estatbe, save such life-interest, by
deed or will; and that the interest of the defendant, Hari Valabdas Kalian-
das, extended only to the life-interest of the defendant, Nanabhov Framji,
{508] in the Poway HEstate. He further certified and reported that all

the parties interested in this matter had not been represented before him. -

A brief reference to the facts which led up to the agresment of the
24th May 1851, being made, as well as to the nature of this long-pending
suit, and of the decretal order made in it by consent on the 24th February,
1872, is necessary for the proper understandmg of the pomts argued before
me on the hearing of this motion.

Framji Cowasji Banaji died on the 12th February, 1851, seized or pos-

 gessed of the Poway Hstate, in Salsette, which had been granbed to him by
- the Bast India Company by an indenture, bearing date the 15th Febru-
ary, 1837, to hold unto and to the use of himself, his heirs, executors, admi-
nistrators, and assigns for ever. The deed contained a covenant by Framyji
Cowasiji, for himself, his heirs, executors and administrators. that he and

they would, when and so soon as required by the said East India Company, -

their successors or assigns, execute such deed or other sufficient instrument

_for securing the due supply of water to two reservoirs erected on the

Duncan Road, near Kamathlpura, in the.island of Bombay, for the pur-
poses and in manner in that behalf in the said deed of the 15th Februa.ry,
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1837, contained, as by the said Company their successors or assigns, and
their counsel learned in the law, should be deemed reasonable and expe-
dient in that behalf. Framji Cowasji also died possessed of much move-
able and immoveable property in the island of Bombay ; but he left consi-
derable debts contracted in the course of his trade as a merchant.

He loft a widow, Bachubai; three sons— Jehangir (the eldest),
Pestonji and Nanabhov; three daughters— Rufanbai, Navazbai and
Perozbai; and he left grandchildren by three other daughters, Goolbai,
Meherbai and Maneckbai, all of whom had pradeceased him. Hse left a
Gujarathi will, dated the 5th July, 1828, and a Gujarathi codieil of the
15th December, 1831. : L :

In cl. 2 of his will he states, in much- detail, his reasons for
‘being dissatisfied with ‘the conduct of his = eldest son, Jehansir;
excludes him from any share in his inheritance, but directs -that
Rs, 100 a month should be paid him—to be increased, if his mother
(309] Bachubai thinks fit, to Rs. 125 ; and that, two years after hig (the

_testator’s) death, Rs.———are to be paid, when the movnthly sum of

Rs. 125 is to be stopped—a bequest which, as no sam was named, was no

- bequest. at all, or, if it was, is void for uncertainty; and he further

directed that a small house, worth Rs. 10,000 or Rs. 12,000, was to be
:given that his children might remaininit. .- . - ‘ o

Neither the wili nor the codicil econtained any. general devise of his
residuary estate; and there were no words, in either of those documents;
sufficiently large to include the Poway Estate, which hs did not obtain
from Government until 1837, although he had made an application
to Government so early as 1831 in regard o such estate.

By the codicil he confirme his will, and- then - refers "to the Poway
Estate. The codicil is short, and is as follows :—

‘CODICIL..

In the way thus particularly set forth this will or testament was made before. It
is to be considered-as confirmed and upheld, And besides this, as to the property
(called) the Sans Squci which I having sold. laid out on Powav Rs. 1% (one and a half)
lacs. I cannot ab present write at great lengsh, because my health is much impaired ;

- but now, by the grace of God, I am better : so I'will afterwards make a memorandum;

Jbut at present this is 381l. Oun the— , 1831, I w_t'ote .a lebter to Government, an
- answer to which arrived on the———, in accordance with which it shall not be compe-
tent to my heirs to sell this estate, neither shall it be competent to them to partition

“it. Asto the conveying of water frem Mugbhat tc Kumateepol (or Kamathipura) the

outlay for that is to be made out of this Poway Estate ; and, besides that, after making
‘the outlays, whatever balance may remain my heira are to divide and take. And as o -
the whole of the outlays for the water of Mugbhat, in case my heirs should neglect the

. 'same, I have made the Government joint trustees, (and) they will, disgracing you, .

eause the same (outlays) to be made, Therefore you should very honourably carry on .
that water charity perpetually.” Now, if God will bestow good health on me, I will
‘writé a separate memorandum in regard to this. The English date the 15th December
of the year 1831': the Kudmi 15th day Dulhmir, the 4th month Teer, Yeedeserdi 1201

" (Maha Sud 11th of Samvat 1888), the day of the week Thursday. , - -

' The state of affairs soon' after hig death, assuming aé corract ',hhe'

' statements in the will and codicil as well as those in the family agreement

dated the 24th May, 1851, and in the plaint, would . appear to have -been
gomewhat as follows :—Jehangir, the ‘eldest son, and his family were
virtually disinherited. There was no testamentary - disposition in regard
to the Poway. Estate or in regard to some of . the immoveable . property. in
the island of Bombay, or in [510] regard to.much of the testator’'s move-
able ‘property. . There were .considerable debts due by the, testator to
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" third parties which 1& was, of courss, desu'a.ble to pay off as soon as pos-
gible.

Disputes had arisen regarding the will, tne allegation in - para 4 of the
plaint being that the will was defective in parts, and that disputes and
differences had arisen respecting- the same and about the distribution of
the said property, and that, in order to put anend to such dispufies and
differences (amongst other things), an agreement was on the 24th May,
1851, entered info by and between the parties mterested in the property
mentioned in fhe will and codieil. '

The most material clauses of the agreement t0 be not;lced here, are

the first, second, fourth, seventh, ninth, tenth, elevenl'.h twelfth, four-

teenth, and fifteenth. They are as follows :—

1. The said late Framji Cowasji Seth, deceased, had for many years past catned
on an extensive business, and, agreeably to the affairs of this world and by reason of
his trade, he has left behind him debts due by him, and has at the same time, by the

favour of God, left very extensive landed property ; but it is now the desire of all of us,

the undersigned, that the deceased during his lifetime having entertained a wish to
gettle all his affairs with his own hand ; but as it has pleased the Almighty to order
him at last to leave this world, and he depatted this life on the 12th day of February,
1851, of the Bnglish year and the 19th day ofFurverdin of the 6th month of Sharavur
of the Kudmi, and carried with him the desire he had entertained of settling his
affairs ; but he, having been ill for a long time before his death,had, in accordance with
both hxs wishes, commenced making out his new will, but as the same remained
unexecuted and unattested, we all of us, having unanimously joined together, do
entertain the same wish that the debts due by, and o, him be paid and received in a
proper manner ; and, with a view that no blot should in any way be attached to his
name, we, the unders1gned are to aid and assist in conducting this business as far asit
may la.y in our power, and to carry on the whole affair with peace and unanimity,and,
therefore, it became necessary to make this, writing and we are to act agreeably to the
conditions of this writing, which is truly to be agreed to and abided by all of us res-
pectively and our heirs and executors.

2, On searching the presses of the late Seth Fra.mjl Cowa.sp. dseeased on'
the 17th of February, 1851, the above-mentioned will of the 5th July, 828

with its codicil of the 15th December, 1831, was found in a . tin-box, at whlch‘

all of us were delighted that, after obiaining probate under the said will, the
management of the affairs and dealmgs of our patronm, ‘the late F'ramji Cowasji, deceas-
ed, would be carried on with ease ; but on examining it we found it had been made
many years ago, whereupon we all the undersigned, do hereby unanimously consent
and agree that the said will should only be made use of, and abided by, for the purpose
of obtaining probate from the [541] Supreme Oourt, in order that the affairs and deal-
ings of the deceased may be managed by the hands of his exeoutors. Therefore
none of us, the undersugned helrs. or any one else to whom a legacy or inheritance or
a lump sum has been given in the said will, shall now or at any time hereafter make
any claim or demand after the probate has been obtained of the said will ; and if any
one should make any claim or demand whatsoever itshall be by this wrmng considered
null and void, and that this writing contammg this arrangement after being executed
and attested by all shall be registered in the Supreme Court along with the. abovesmd
will of the deceased, and we are truly to abide by the same.

4, After I, the undersigned Bai Bachubai, have obtained proba.te of the a,bove.
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mentioned will of the 5th July, 1828, with its codicil, it is resolved, with the unanimous .

consent of us, Bachubai and all the undersigned, to give full authority to Parei Cursetji
Nusservanji Camaji for conducting the management of my late husband Framji Cowasji
Seth’s affairs and dealings, for collecting and paying (his debts) selling his landed

property and other -goods and effects, and managing his estates in Salsette and other

villages ; and this party, after I, Bai Bachubai, shall bave obtained probate, is to com-
mence to exeroise his authority under this writing ; but to whatever.the said Cursetji
Nusservanji Camaji does, neither I, Bai Bachubai, norany of the other undersigned
are to raise a dispute or - objection of any kind whatever, aund ate not to swerve here-

from; and, should we at any time raise. any dxspute or. ob]ectxon, it i truly to be, all '

nulland v01d. )

‘7. As to all the debts due by the late Seth Fram]l Cowaslx deceased (the proceeds

of) the sale of hig landed estate in Bombay and the -amount:of insurance of-the ship
Buckmghamshwa, destroyed - by firs,” having been colleated and furmture -and,other
. 337
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goods and efiects having been sold, and such ontstanding debts as may be due by differ-
ent persons haviog been collected, his creditors should be paid. But on selling and
collecting all the above (property), should all the creditors be not paid in full, then
thers are six villages, inclusive of Poway in Salsette, belonging to the deceased which
Lave been obtained from Government rent-free for ever: out of the income of these
villages in the first place water should be supplied for the use of the poor community
of Kamathipura in Bombay which the late Framji Oowasji Seth, deceased, has been
supplying from the year 1824 A.D. out of the well in his Girgaon oart called Mughbat ; -
and, in order that this charity may continue for ever, a trust-deed in English, dated the
30th September, 1837, bad been made for drawing Rs.  2,400—namely, twenty-four
bundred—annually out of the income of the villages, inclusive of Poway; and the
English Government has been appointed trustees thersin with a view that, should the

- heirs of the deceased be unable to supply the water properly, then Government—the .

trustees having drawn out of the income of the village of Poway the above-mentioned
sum of Rs. 2,400 every year—are to conduct and preserve that charity work for ever.
Therefore, after the amount of these charges of the karkuns and sepoys and the char-
ges of the villages, inclusive of Poway, have been deducted from the amount of the in-
come, the surplus, whatever it may be, should be paid in the best possible way to the
creditors in part payment of the interest ; and, in case there be any surplus, the same’
ghould be paid to them in equal proportions,-[812] in part payment of their principal,
until all the debts of late Framji Cowasji, deceased, are discharged : payments are to be
truly made out of this income. o : .

9. We all, the undersigned heirs of the late Seth Framji Oowasji, deceased, have
by our unanimous consent acknowledged and determined by the writing of the under-
mentioned persons to be the heirs of the said Framji Cowasji deceased. The particulars
of their names and the manner in which it is agreed. their shares are to be paid, are as
follows :— o ‘ o

25 (twenty-five) cents to Bai Bachubai the widow of our late patron, Framji
Cowasji. . ¢ S : :

5(; {fifty) cents to be divided equally among the sons who are living, The particu-
lars whereof are as follows :—namely (1) Jehangir Framji, (2) Postonji Framji, and
(3) Nanabhoy Framji— 50. : c e . .

25 (twenty-five) cents to be divided in equal shares among the living daughters and
the heirs of the deceased daughters :—(1) Bai Rutonbai, the widow of the late Nusser-
vanji Rustomji Baly Hamaji, deceased. C

(2) Bai'Navazbai, the wife of Dhunjibhoy Byramii Rana.’ *-

(3) BaiPirozbai, the wife of Ardasir Cursetji Seth. | e :

(4) The late Goolbai, deceased, wife of the late Dhunjibhoy Nusservanji, deceased,
is dead, and her daughter, Hirabai, is at present her heir. and she is the wife of Sorabji
Pestonji. . : i . o »

{5) The late Meherbai, deceased, the wife of Pestonji Nowrsji, is dead, and her
heirs are her two sons, Ardesi Pestonji and Nowroji Pestonji, and these sons are a$
present young, and are living with their father, Pestonji Nowroji ; and having appointed
along with their father and guardian two other persons as trustees, and the amount of
the share of these young heirs uttil such time as they come of age having been duly

.. guaranteed,—that is tosay, having been invested in Government paper,—the accumu-

lating interest is to be added thereto, and their shares should be paid to them as they
respectively come of age. 'The late Maneckbai, deceased, the wife of Dadabhoy -
Rustom]ji, is dead, and her heirs are her daughter, Sirinbai, and her son, Kaikhashru,
but those children are at present young, and are living with their father, Dadabhoy
Rustomiji; and having. appointed along with their father and guardian two other
persons as trustees, the amount of the ghares of these young heirs until such time as
they come of age having been duly guaranteed,~—that is to say, having been invested in

" Government paper,—the accumulating interest is to. bé added thereto, and their shares

should be paid to them as they respectively come of age. According to these parti- ~
culars, 100—namely, one hundred—cents are to be apportioned among Bai Bachubai,
the three sons, the three living daughters and the children and heirs of the thres
deceased daughters, agreeably to the shares of the heirs settled above. : h

., 10. . Agreeably to what is written above, the said Bai Bachubai, the widow. of our
patron, the late Framji Cawasji, deceased having obtained probate in herown namealone
under the said willof our patron, the late Framji- Cowasji, deceased, and having given
a . full authority to her attorney or vakil, the above-mentioned Cursetji Nusser-
vanji Camaji is to discharge all the debts due by our patron, the late Framji Cowasji, .
deceased, and after paying all [313] those debts and after paying them by selling the .
Ianded property and other goods and " effects, the surplus, whatever it may bé, shallbe -
divided among tha said heirs, determined in the above-mentioned paragraph 9, agreeab-

1y to what is written in that very paragraph, - and the same is truly to be apportionsd
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by the sa.ld Bai Bachubai, the widow of the late an]l Cowasji; deceased, and Curset]l
Nusservanji Camaji.

11, After paying in full, agreeably to what is written a.bove, all the creditors of '
the late Seth Fram]l OowaS]l. deceased, out of the income of the Poway Estate of the
. late Seth Framji Cowasji, deceased, as writtenabove ;. outof the remaining income,

" . whatever it may come to, afber paying for the two charitable works—namely, supplymg
water and the management of fire-temple, for which trust-deeds have been made agree-
ably to and as mentioned inparagraphs7 and 8—and after deducting the amount of the :
expenses of those villages, the remainder is to be apportioned to the above-men-
tioned heirs agreeably to the .shares mentioned ‘above ; but after their death their .
ghares are to be en]oyed and received by their heirs and ckildren from generation to
generation for ever ; no other person shall make any claim or demand whatsoever
thereon ; and,’ should any male or female heirs give away. his or her or their share to
a stra.nger or to any improper person, the same should not take effect ; and we, all the
-heirs, do agree by this writing that, should anything -of this kind be done, it is to be .
all null and void, and is traly to become void ; and.should any of the under- -men-’
tioned heirs or their heirs and children die hersafter without issue, then his ot her:
share is truly to go to the sutvnvmg male and 'female heirs, -and my (Bai Bachubai’s):
share. too, after my death, is truly to go to the male and female heirs settled abovs,
and, in the event of their death, to their children and heirs in the. manner written
above: This woe all, the underszgned hairs, conenrring with one another, are truly to'
abide by, Should we, or our children and heirs, now or hereafter, make any altera-:
. tions or deviations therein, or:make any claim or demand thereon, it is to be fruly
null and void, Moreover, the authority for the management of all the rema,mmg
estate of the late Seth Framji Cowasji, deceased, whatever it may bhe, and the income
. of the villages in Balsette, inclusive of Poway, and the management and the taking:
care thereof, and for:the maunagemsnt of the supply of water for charity. from the
Girgaon oart to the poor of Kamathlpura in Bombay belongs to us, Pestonji Framji
and Nanabhoy Framji, executors and heirs appointed in the said will of the late Seth.
Framji Gowa.sp. deceased ; and, in the event of the death of either of tham, one of his
sons and heirs is to bg appointed by the other, and so from "generation to generation,who
is to do all the business agreeably to what is written above, Should any oue die without
appomtmg any one ouf ol his sons as his heirs, then bis eldest son, whoever he may
be, is truly to join in conducting all the management on behalf of his father agreeably
. to what is written above, and is truly to give and receive what is due to and from’the:
. obher heirs appointed by this writing agreeably to whatis written above; no other
heirs have any authority in this matter, and,should any one whatsoever raise any claim
0!.‘ demand whatsoever thereon at any time, it is truly to be null and void.

[514] 12. The trust-deeds, which have besn executed by’ our patron, the late
Fram]t Gowavjx deceased, during his lifetime are o be kept in force in every respect,
and they shall not in any way be affected, or bs suffered o be affected, by anything,
contained in thiswriting : and we are trulv to agree and abide by whatevet is oontamed
therein, and conduct ourselves agreeably thersto.

14.- As the late Seth Framji Cowasji, deceased, had himself ‘0o right sither to sell }

or mortgage the villages and the estate in Salsette belongmg to our patron, the late
Fram]l Cowasji, deceased, consequently none can ever exercisa such.a righi over the
same In any respect ; but we, the undersigned. heirs, and" our successive heirs do agree
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that we are in no way able elther now, or at any time hereafter, to sell or morhga.ge the -

said estate in Salsette; but in addition thercto, agreeably to what ig written in the
above paragraph in this wntm it is agreed that the claim of inheritance of us, the
undersigned heirs of our patron, the late Framii Cowasji, decaased, is to be received out
of the income of this estate. As to that elaim we,the uadersigned, all the heirs of the Iate-
Seth Framji Cowasji, deceased and .our successive heirs do agree that the claim ot each
of us sepa.ra.tely over the above-mentioned income is not in any way to be sold or to -be
g:ven in writing to any one now or hereafter by any of one of us or any of our succes-

give heirs; and should any one do any such thing it shall truly be .null and .void by this, -

writing. Our respectlve shares, after they -shall have come into ouyr ha.nds, may be
used and en]ovad by us in any way we like ; but agreeably to this writing, we are not to
sell or give away in writing our prospect:ve income to anybody,whlch we a.ll are 'ﬁtlﬂy to
agree to and by agreeably to this. writing.

15. We, atter having read and understood the above-mentloned pa.mculars have’ A

at present signed this wntmg, and are truly to sign without any objsction another

writing also that may be made in Eoglish from this writing through 'an" attorney.—',

Dated Samvat 1907, Vaisak Vud the 9th day of the ‘waek, bemg Saturday, the Engllsh

date bemg the 24th of May A.D. 1851, -, 3
In June, 1851, probate of the will and comcll was granbad by the-.

' la.be Supceme Court‘to the testator’s, Wldow and executnx, Bachubai—"

339



1884

Avaa

§Bom. 515° ' INDIAN DECISIONS, NEW SERIES [Yol,"

power being reserved to the two others, her sons Pestoniji a.nd Fra.m]l, to
come in and prove the same.
Mr. Cursetji Nusservanji Cama managed the estate in obedience to-

ORBIGINAL® th powers conferred on him by the family agreement of the 24th May,

. Crvin.

3 B. 506,

1851, and by Bachubai, the executrix, and, it is alleged, paid off, a8 soon
as he was able, all the testator’s debts.

In November, 1858, Bachubai died intestate, and on the 17th Decem-
ber, 1858, probate of the will and codicil of Framji Cowasji was granted to
the surviving executors, the testator’s two sons Pestonji and Nanabhoy.

. The testator’s eldest son Jehangir, died on the 16th December, 1863,
havmg by his will appointed his wife, Mithibai (the first [515] pla.mtlﬂ' _
in this suit), his executrix, and given her authority over his inheritance and

" share in the property of his deceased father. Mithibai obtained proba.tev

of his will on the 25th January, 1866.

Pestonji, one of the testator’s threa sons, died aﬂ;er the commence-
ment of this suit, and one of his executors, Mr. le]1 Nowrou Banaii, was
made a.party defendant in bis stead.

Nanabhoy, the other son of the testator, is still alive; but all h1s
right, title, and interest in his father’s property having been attached in
exacution of one or more decrees against him, all his interest in the pro-
perty and all the rights secured by such ‘decrees became subsequently
vested in Hari Valabdas XKaliandas, who, by a Judge’s order dated the
- 18th March, 1880,—mrade after full argument and which order was nof;
appealed- agamsfr——was added as a defendant.

The suit, the plaint in ‘which ‘was filed on the 5th December, 1870,
was brought hy Mithibai, the widow, and by the heirs of Jebangir Framji
against the - other .parties to the family ‘agreement of the 24th May,
1851—the suit being ‘bagsed upon that agreement —and prayed that
the rights and interests of the pla.mtlffs and defendants, under the said
agreement of the 24th - ‘May, 1851, might be ascertained and declared;
that the net residue of ‘the testator’s estate might-be ascertained . and
- dacided according to the shares mentioned in the said agreement; that
such of the immoveable property as was unsold might be sold under the
decres and directions of thig Court ; that the defendants, Pestonji Framii_
and Nanabhoy Framiji, might be dlrected to account for -all moneys re-
ceived by them, or either of them, belonging to the estate of the .festa-
tor, or which, but ‘for their or either of -their wilful neglect or default,
might have been received by them or either of them ; that a receiver
might be appointed, and the said Pestonjl Framji and Nanabhov Framji
resﬁramed by ‘injunction from receiving and collecting the rents, profits,
aind moneys belonging to the estate of the deceased Framji Cowasji ;: that
the share of Bachubai in the estate of Framji Cowasji might be a.scerta.lned '
and seb aside, ot dlsbrlbuted among her next-of-kin, under the decree and
directions of the Court’; -that, pending the suif, provision might be made
[516] for the mamtenance of the plaintiff, Mithibai, and such of the defend-
.ants, other than the defendants Pestonji Fra.m]l and Nanabhoy Framiji, a8

" 1ight desire the same out of their shares in the estate of Framu Oowasn.

There was alfo’ a prayer:for further relief.

Tba suit came on for hearing before me, and ‘was heard on bhe 20th,
990d ; 93rd, and 24th February, 1872, on which lash day the Court decla.r- :
ed, with the consenb of the plaintiffy ard defendants, their respective coun-
sel’and attorneys, thit the plaintiffs and defendants wers 'entitléd to- have
the estate of the late: Framii Cowsa.n a.scertamed’and distzibuted .under the'
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. agreement of the 24th May, 1851, The Courb also declared thab the agree~
ment of the 24th May, 1851, wag, and then was, a binding and valid agree:
ment between the parties thereto, and decreed the same accordingly ; and
ordered, by and with the like congent, that it be referred to the Commission-
er of the Court to enqulre and report who werae then entitled to a share in
the estate then remaining of Framji Gowa.sn and to ageertain and report in
what shares and from what dates they were so enfitled on the footing of the
agreement of the 24th May, 1851, after making all just allowances, and to

1881
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ascertain and report the amount of the share of .Bachubai, the testator’s .

widow, in his moveabls and immoveable estate, and also of her ornaments
and moveable estate (if any), and to report: amongst whom and in what
shares the same ought to be divided. ' The decretal order contained:direc-
tions as to bakmg certain accounts, and a.ppombed the late Mr. Henry Gam-
ble sole receiver to manage the said estate in lieu of the defendant, Pestoniji
Hramji ; and Pesﬁoml Framiji and Nanabhoy Framji were restrained from
collectmg or recelvmg the rents, profits, and moneys belonging to the
estate. The receiver was, with the like consent, ordered to pay to certain
of the parties to the suit certain sums monbhly for. their maintenance ; ;
- and it was likewise ordered that such of the immoveable property, of
Fra.mn Cowasji as was not sold be sold forthwith by the Commissioner,
in one.or more lots, by .private contract or public auction. as to him
might seem best; with liberty. to the parties to bid. Liberty was glven
to the Commissioner to report specially as to the best mode of releasing
any - portion of the estate from any charges or [517]) incumbrances
" thereon and of providing for the same. - ‘The costs of all the parties to, the
suit up to and including the decretal order were to be paid out of the
estate. Further directions and further costs were reserved with hberty
to any of the parties to apply as there might be oceasion. .

'Theé accounts directed by the a.bove decretal order ha.ve been pa.rtly
taken in the ‘Commissioner’s office by Mr. C. E. Fox and Mr..G. H.
Farran, and ave still being taken by the latter officer. Part of the testator’s
landed estate in Bombay has been sold; but, in consequence of the “diffi-
culty experienced in giving a good title to the Poway Hstate, in Selsefite,
by reason of its liability to contribute towards the maintenance of the
water-supply to the two reservoirs in the Duncan Road and the necessity
of obtaining the concurrence of the Government'of Bombay  to any
alienation of the Poway Esta.be, no narb of bhaﬁ esta.te has as yeh been
sold.

. From the recitals in the special report of the Assmtant Gommlssmner
of the 11th April, 1881, now objected to, it appears that a Warmnfi was

taken out by Messrs (;ralgle, -Liynch, and Owen,, sohclﬁors for .

Hari Valabdas Kaliandas, * to show cause why the Assistant Gommlssmner
ghould not issue & certificate or speclal report defining the nature and
.extent of the estate and interest in the Poway Estate of the defend-

ants, Hari Va]a.bda.s Ka.ha.nda.s and Nanabhoy Framii, a.nd of the.other °

persons named as " heirs in- the ninth clause of the family agreement dated
the 24th May, 1851.” And the Asgistant Gommlssmuer having, upon
the return of such warrant, been attended by the parties or their soli-
citors, made his special report, dated the 11th Apnl 1881, to the. offact
already stated at the commencement of these remarks; and . thereby
decided (mter alia) that the ‘interest of the defendant, Hari Valabdag
Kalxa.ndas, extends only. to ‘the life-interest of the defendant,. -Nanabhoy
Frarp]l. in the Poway JEa:si:a,lse.
341
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The partles to that a.greement mostly’ support ‘the contention - of

‘Harl Valabdas Kalla.ndas in his ob]ectlon to " the above ﬁndmg of ﬁhe

Gommlssuoner. :
‘" The objections to the Gommxssxoners special report were a.rgued
before me‘at considerable length, on the 28th  and 29th [518] April’

" ‘and the 2nd and 3rd May last, by Mr. Latham for Hari' Valabdas Kalian-

das,  supported by Mr. Lang, who appeared for all the plaintiffs except

‘Hormusji Pestonji Framji, Jerbai, and Awabai ; and by the Advocate- -

- ‘General, who appeared for Nanabhoy Framji. Such of the other parties

‘to the suit as were not represented by counsel took mno partin the argu-
‘ment,—the plaintiff, Hormusji Pestonji Framji, who appeared in person
‘on behalf of himself and his wife, the plaintiff Jerbai, stating only that he
rehed on the deeretal order, and left the rest to the Court. ’

" The: question now for determination is whether the finding of the

: Assistanb Commissioner—that the persons who signed the fa.mlly agree-

‘ment dated the 24th May, 1851, ha.ve or ha.d hfe mterests only in t;he

' Powa.y Estate—is erroneous. '~ -

The family agréement, ‘upon the true construction of whlch the

-quesmon turns, ' is written in the Gujarathi language a,nd character,

- and is headed, as is usual in native doouments, with ‘' Shree 11"
. (ze,‘ ‘prosperity, &e.) It ‘was evidently framed w1thout. any legal

advice ; but the: ‘parties intended that a more formal doecument should
be executed as, by the last clause of it {the fifteenth clause), they say:

* We, after having read and understood the above-mentioned particulars,
have at present signed this writing ; - are truly o sign, without any objec-
tion, another writing also bhat ma,y be ma,da in Enghsh from thls Wnbmg

"through an attorney.”

The translation, a copy- of which- was annexed to ﬁhe plmnt was -
admitted to be correch and not susceptible of improvement. It was made by
the late Mr. Narayan Dinanath on the 13th September; 1851, then one
of the interpreters and translators of the late Supreme Court of Bombay,

- It was nob contended ‘before me that the persons whosigned the

' a.greemenb were domiciled elsewhere than in the island of Bombay. They
- were all Parsis; and it was argued on either side that the law to be applied,

so far as regards that portion of the agreement which concerns the Poway
Estate, must be the law in force as to Paris in the island of Salsette,
which is part of the Mofussil of this Presidency, forming parb of the
collectorate of Thana and beyond the ordinary orlgma.l clv1l jurisdiction of

-tihe High Court of Bombay.-

[519] The learned -Advocate-General stated that no case has decided
what is the tenure of ‘land belonging ‘to Parsis in .the Mofussil of
Bombay ;'and he contended that English law does not apply to Parsis

- outsidethe island of Bomba.y ‘that .the leading principles as to English
‘real property, including the law of prlmogembure, are not applicable to
- Parsis in- the Mofussil ; that there is’ no distinetion between moveable

and’ immoveable properbyv as regards Parsis ; thab this agreement must, as
regards the Poway Esfate, be ¢onstrued with reference’ to the lex loci of
the Mofussil; and ‘that Parsis as to that esta.ﬁe must be governed by

' tbexr own usages and cusboms,

- Mr. Latham, on the other ha.nd contended hhab the gtrich Enghsh '
la.w, with the distinetion between realty and personalty, would not apply

" o ‘the Mofussil ; that Nanabhoy Framji bad, and that Hari Valabdas.

Kaliandas now has an absolute estate of inheritance in one-third of ones -

- half of the Poway Estate, possibly liable to-be divested- if Nanabhoy
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dies without issue (which at present seems improbable, as Mr. Latham.
stated that Nanabhoy has two sons who have children); that the Court
will apply the lex loct in Salsette in regard to property there. Mr. Liatham

- stated that he and the Advocate-General seemed to . agree. that
the law of descent there would more nearly resemble personal law. He
contended thab here the parties intended to create an estate which would
remain in the family for ever, which the Court would be bound to reject.
That the rule in Shelley's Case applied ; but,. even if it did not, that the
estates of the persons who mgned the agreement were not . for life, and
that the estate of inheritance in the parties.to the agreement was good
but the restraint against alienation was absolutely void.

1881 .
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Some of the above points. are not metely novel but of much 1mporﬁa ‘v

ance and dlfﬁculty
+ Now, what is the law applxcable to hhese hmltatlons in ﬁhe fa.mlly
agreement of the Poway. Estate ? - i

With respect %o real property, the lex locs rei- site universally pre-
vails: Sill- v. Worswick (1); Doe d. Birtwhistle v. Vardill (2); Brodie
[520] v. Barry (8); Warrender v. Warrender (4); Story’s Conflict of La.ws,
s8. 366—428 ; Forsyth’s Cases on Constitutional Law, 248.

The case of Earl Nelson v. Lord Bridport (5), cited by the Advoca.te-
Geaneral, and decided in 1846 by. Lord Langdale, Master. of the Rolls—a’
case presenting several pombs analogous ‘to those in the one now before
me—may here be noticed in some little detail.

Ferdinand the IV, King of the Two Sicilies, granted in 1799 by a .‘

charter or instrument written in the Latin Language, to Horatia Vis--
count Nelson, for himself and the heirs of his body, the duchy and estate
of Bronte, situated on the western slopes of Mounf Htuna, with power to
appoint a successor to whom solemn investiture should be granted accord-.
ing to the law of Sicily. By awill, in the English Form, Lord Nelson,
appointed William (afterwards Earl) Nelson and W. Haslewood tio succeed:
to the Bronte Estate, and he devised the same upon certain trusts. For the:
purpose of determining the rights of the parties it became necessary to as-
certain, as well as might be, what, acecording to the laws of Sicily as effecting
- the estate of Bronte, was the operation.and. effect of the will of . Viscount
Nelson, and such enquiries as were thought proper werereferred . to the
. Master who reported thereon, Many exceptions were taken o his report,
some of which related to his findings respecting the law of Sicily, or the
effect of it, and were argued before the Master of the Rolls, It appeared
that the law of Sicily did not admit of a settlement or conveyance -of.
the estate with a rule of succession conformable in a.ll respocts to the llml-
tations directed by the will. -
At p. 570 Lord Langdale said: * ‘The incidents to real estate, the
right of alienating or limiting it, and . the course of succession to .it,
depend entirely on the law of the. country where the estate-is situated.

Lord Nelson, having accepted this Sicilian estate, could deal with it only -

as the Sicilian law allowed; he had a right to appoint a successor, but no
right to modify the estate, interest or power of disposition to which the sue-
cossor was entitled by the law of Sicily. The snccessor became the holder of
- the estate [621] subject to the incidents annexed to it by the grant and the

law of Sicily, and no others.” - At p. 572 he said: * Earl Nelson, the .

, dulv nommated successor of Lord. Nelson, the grantee, ha.d obtained: the

B -

(1)11—131 665, 2)513 &c 438, (3)2Ves&B 197. .
- (4) 9 Bligh’s H L. 89, (5 8 Beav. 547.. ,
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only estate which the Jaw:of Sicily allowed him to have--an -inalienable
estate descendible in a particular manner. By an alteration in the general
law of Sicily that estate was afterwards:enlarged, and Earl Nelson became
the absolute owner of it, with a free power of disposing of it as be pleas-
ed;” and he stated that he was of opinion (p. 574) * that the alteration
ma.de in the law of Sicily gave the- absolute ownership of the estate to
William Earl Nelson, and that the estate-did not continue to be, and did
not then become, subject and liable to the trusts of the will so far as they
regarded the Bronte Estate.” :

. . In Webbe v. Lester (1), which was argued in’ 1865 by the late
Mr. Anstey on one side and by myself on the other—a case as to whether
cortain land near Poona had been held by two persons as joint tenants or

- a8 tenants in common—Myr. Justice Couch in delivering the judgment

of the Court said (p. 56) : *“The Fnglish law is confined within the
limits of the charters of the Supreme. Courts, and is not the law of
the Mofussil, where by Reg. IV of 1827, s. 26, the law to beobserved in the
trial of ‘suits  is ‘Acts of Parliament and Regulations of Government
applicable to the case ; in the absence of such Acts and Regulations the
usage of the country in which the suit arose; if none such appears, the
law of the defendant ; and, in the .absence. of specific law and usa.ge,
justice, equity, and good conscience alone.” ” . |

-+ Inthe Report of the Commission appointed to enquire into the usages:

* recognized as laws by the Parsi community of India and into the necessity

of special legislation in conpection with them, dated the 13th October, 1862.

 and of which Commission Sir Joseph Arnould and Mr. Justice Newhon

were the two European members, it-is stated in pa.ragra.ph 2 that " the
Parsis of the:Mofussil in this Presidency have, ever since the year 1824,

- when the charter constituting the late Bombay Supreme - Court came into

operation, been under a different system of substantive law from the Parsis
within the limits of thelate Supreme Court and of the present [522] High

~ Court in its ordinary original civil jurisdiction. The Parsis of the Mofussil

have throughout had law administered to them in . accordance with such
usages and customs as thelitigants were enabled from time to time to prove
to the satlsfactlon of hhe ad]udlca.tmg bnbuna.l to be bmdmg upon the Parsi
eommumty

In pa.mgraph 3 1b is stated bha.t the law anphca.ble o Parms in the
Mofusml has throughout been and gtill is-ascertained and administered in
the mode thus.indicated ” :(i.c., as indicated by s. 27, cl. 2 of Reg. IV of
1827) : “ The disadvantages of such- a ‘mode of. administering law are ifs
uncertainty, its consequent tendency to emcourage litigation, the incon-
venience and delay - arising from having to ascertain the law in each case;:
ag well as to apply it. - On the.otheér hand, such a mode of administering
law is likely to be popula.r with a community whose: pre]udxces are strong,
Whose dread of change is deeply rooted, a.nd whose progress in clvxllzaﬁlon
is comparatively slight.” . .

- In paragraph 4 it is stated hha.t in the Recorder 8 Gourh of Bomba.y
the law appears for some time to have been administered to Pa.rsls on the .

_ 8ame principles. as in the Mofussil, -Thus, in the c¢ase.of the ‘ Gheestas,”.

Sir James Mackintosh,: just before leaving India.(in 1811), was .induced,.
on evidence that such was Parsi-usage, to admift to the right of inheritance
tho illegitimate- son- of -an intestate Parsi, becanse he had been invested:
with the sacred badge. .. This declslon, which caused a grea.h sensabion

(1) nBHcR. 52
o844
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among the Parsi’ community at the time,.was reversed ‘by:Sir John New-
bold (Sir James Mackintosh’s immediate acting successor) ;.and ib. is by
no means.. improbable that. this and other instances of the difficulty and

. uncertainby introduced into the administration of law among Parsis, by
the admission of such evidence of usage, had much to do with inducing .

the Judges of thelate Supreme Court to exclude Parsis from the benefit
of that clause in the charter of ;1823 which provides ‘that matters
of contrach,. inheritance, .and suceession should be determined, ‘in- the
case of Mahomedans, by the laws and usages. of the Mahomedans,
and in .the case of the Gentus by. the laws and usages of the Gentus.”
The Judges of the late Supreme. Court :* declined to regard the
Parsis as Gentus; and from thenceforth the -Parsis, : within-. the
limits of the jurisdiction of the late Supreme Court, were, “in all [523]
matters of contract, inheritance, and . succession,” subjected to. Fnglish
civil law ; while in matters of ‘marriage abd divorce they have, as . will
presently appear, been for some years a.bsolubely deprxved of ﬁhe beneﬁﬁ of

all law.”

And in peragraph 20 the Commlsmoners sba.te tha.b before res ordmg
their conelusion on this point” (i.e., what, if any, are the usages -recog-
nized as laws by the Parsis of Indiaz ag to the right of females o inherit
to intestate male Parsis?) *the Commission wish to observe, as a general

‘result of an.anxious and laborious eaquiry on their parb into the matfer,

that whatever usages as to property, inheritance, . and succession may

- hitherto have been regarded .as law by the Parsi community in India,

are not Zoroastrian usages but Hindu usiges—usages. to which, in the.
course. of some twelve centuries of sojourn in the land, the Parsis have
become habituated, and which they have acquiesced in, regarding them
as having the foree of customary law. After all the enquiry they bave
been able to make, the. Commission are of opinion . that the language of
Mr. Borradaile (a gentleman profoundly - versed in the history and
manners of the Parsxs) is almost . as frue now as it .was. when first pub-;
lished in 1825, : ' The Parsis, (1) says Mr. Borradaile, " have :no laws;
for such books as they had before they emigrated from Persm ‘were at that.
time all lost ; and the rulés; which, by their engagement with the Hindu
Chief of Sun]an they bound themselves to obey, form, together with the
custom of the counfry which they msensxbly picked up in their intercoutse
with the people, a body of rules or common law differing in few respeats:
from that custom of the country. Iounded on Hindu law whlch regulates'
the whols of a Hindu’s life.”” - : v

No evidence was offered before the &smsbant Commtssnoner of thls:
Court, as to any usage in regard to land in Salsette, or as to any specific
law or usage by which, as the law of the persons who signed the agree-,
ment of the 24sh May, 1851, he oughti.to have decided the points argued:
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before him on the return of the Warmnt ta,ken out by the sohclhors of

Hari Valabdas Kaliandas. ;
.I have had nothing placed before me to 1nd1ca.be the ex1stence of a.ny.
speclﬁe law or usage - applicable, either to lands held by [523] Parsis.in:

Salsette, or to the parties to the family agreement.. It does not,: indeed,. .

expresslv appear whether all or any of the parties to. that agreement were.
born in Bombay or in British India ——whehher, in faet, they must or mus6.
not be considered as natural-born subjects of the Queen, so as to make (as,
the Court said in Webbe v. Lester (2)) the English law their law.

(1) 1 Borr; 2, note, ' (2)2 B.H.O.R. 52, ‘

e 345
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.I think it proba.ble, however, that the persons Who slgned Lhat agree:
ment were born in Bombay

Fra.mn Cowasji in his will da.ted bhe 5th July, 1828 (and whlch w111
is recited in that agreement) describes (para. 10) his deceased father
Cowasji as having been “formerly ruined by trade and expenses. I received
nothing belonging to him ; on the contrary, from the day I was seventesn.
years of age, I laboured and served Europeans, and according to my abilis
ty, I provided, as I could, for the expenses of the house. . . . . Ac-
cording to my ability I took care of my brothers in such a way as I could.:
Besides this there are sundry small sums of cash against my father, Cow-:
asji Byramji, and from a former period up to this day I have been paying
his creditors relative to. the same. I, having made an acecount book,
have given it to him up to the 23rd October, 1824 ; about Rs. 35,237 are
found due as a balance to me. In his will, whxch is. of great length,
Framji Cowasji describes himself (para. 13) as having carried on business:
with European mates and captains of vessels, and {para. 7) as then
fransacting the business of captains of European ships. He appears to

- have invested large sums in the purcha.se of bungalows and house pro-
. perty in the Fort and elsewhere in . the island of Bombay ; cne of such.

houses he describes in the paragraph 6 of his will as the bungalow in the-
Sans Souci Gardsn at the Mount, lately repaired, and then in the occupa-
tion of Sir Edward West, Chief Justice, at the monthly rent of Rs. 300..
He refors to an office and warebouses which he had built in the Fort—ito
six shares he held in the Apollo Screws (then of very considerable value).
—+t0 his ships : (one of which, the Sulleymany, he says he had navngated
for so many years) ; and he estimated (para. 6) the net annual incoms
from that portion of his landed estate which he was then describing a.nd
from his shares in the Apollo Screws to amount to Rs. 85,000.
[525] In the indenture dated the 15th February, 1837, already notlced

'by which the East India Company granted the Poway Estate unto and to

the use of Framji Cowasiji,: his helrs, -executors, administrators, and.
assigns for ever, he was deseribed as . me]l Oowasn Banaji, Esqulre.

-of Bombay, Parsi Merchant.”

»If, as he says in his will, he did busmess with Europea.ns from the
time he was seventeen ; and if his trade, as it would seem to have been,
was carried op, and his money made in Bombay, which contains a far
larger number of Parsis than are to be found in any other.town in India,
I think it not improbable that he married or lived in Bombay, and, if so,’
it is likely that most, 1f nob a.ll of his nuimerous children were born

If the’ persons who sugned the family agreement were born in Bombay,
ar even ‘in_ Bntlsh Indla. ‘they would be naﬁura.l born subjects of the
neen, G- - -

" By the common law of Engla.nd every person born w1thm the doml-
nions of the Crown, no matter whether of English or of foreign parents,—
and in the latter case . whether the - parents  were settled or merely -
temporarily sojourning in the country,—was an Enghsh subject, save
only - the children of Foreign Ambassadors (who . were excepted beca.use ;
their fathers carried their own nationality with-them), or a child born to-
4 foreigner dunng the hostile occupation of any part ot the terrlbones of

- Engla.nd (1)

(1) Na.tmnahty or the Law relating fo Subjects and Aliens, by Su' Alexander Ccck- :

. bum Lord Chief Justice of Engla.nd 1869.

M6
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In the well-known judgment, as to landed tenures in "Bombay,’
of the Court of Appeal in the case of Nowrojee Byramjee v. Rogers (1),

" delivered by the present Chief Justice in 1867 (concurred in by Mr. Justice

Couch), it is stated (pp. 11-12) that ‘‘ until the recent legislation of the
. year 1865 (Act XV of 1865, Act XXI of 1865, and the Indian Succession
Act - of 1865) the law uniformly applied to Parsis and their property: in
the 1island of Bombay by the Supreme Court, and, since it was closed
by the High Court at its Original Jurisdietion Side, has been, as correctly
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stated. in the clear and fable report of the Parsi Law Commission

(dated 13th October, 1862 ) of which Sir Joseph Arnould and Mr. Justice
"I526] Newton were members the English law, except so far as it is varied
by Act IX of 1837, and also since the decision of the Privy Council in

1856 in Ardasir Cursetjee v. Perozbai (2), except as to matrimonial suits

at the Beclesiastical - Slde of the Court and perhans I should add, excepb
ag to bigamy.” .

In the present case the pla.mtlffs broughb their suit, praying Lha.t the
rights and interests of the plaintiffs and defendants under the agreement of

the 24th May, 1851, might be ascertained and declared. Mos$ of the im- .

moveable property of the late Framji Cowasji, as appears by his will, was
situated within the island of Bomba.y A portion only of such immoveable
property, viz., the Poway Estate, in Salsette, lies outside such jurisdietion.
And such esbate and its revenues had been-in due {form made liable by
Framji Cowasji fo certain onerous’charges in respact of the expense of
supplying water to the two reservoirs which are situated in the Duncan
Road within the island, ‘and, therefore, within the ordinary eivil

-jurisdiction of the High Court of ‘Bombay.. The persons who signed

that agreement were, as already stated, probably born in Bombay, and .

were, therefore, natural-born subjects of the Queen or of Her_Royal Pre-
_decessors on the British throne. The agreement was, I think, in answer
to a question from the Court, stated to have been executed in Bombay.

By the agreement the parties to it bound themselves {cl: 15) to sign, with- -

out any objection,‘another writing that should be made in English from

that agresment throuéh an attorney, and at that date in 1851 the -abor- -

neys of the Supreme Court were exclusively' Europeans.
In the early case of the Earl of Athol v. Earl of Derby (3) a contract

" respecting the Isle of Man, though out of thejurisdiction, was enforced by:

the Cours of Chancery in England. * So in' Toller v. Qarteret (4), where a

bill was filed by the mortgages for foreclosure of the Island of Sark, the -

defendant pleaded to the jurisdietion of thé Court that “the Island of Sark

was part of the Duchy of Normandy, and had laws of its own, and was not

" under the jurisdiction of the Court of Chancery ; but the Lord Keeper, Sir
- Nathan Wright, overruled the plea, observing that the Court of Chancery

[527] bad ]urlsdlctlon, the defendant being served with process here, and _

equitas agit in'personam, which is an answer to the objection.

In the leading case of Penn v. Lord Baltimore (5) Lord Hardwicka
decreed the specific performa,nce of articles executed in Engla.nd concermng
the boundaties of two provinces in America.

And in Cood v. Cood(6) Sir J. Romilly, M. R. sald * The right to

land in Chili must, no doubt, be determined by their laws; but a contrach

' entered into between three English gentlemen—two of them domiciled and :

{ (1) ¢BHOR.1. = - oo ©° (2) 6 M. LA, 348,
(8) 1 Ch. Cas. 220. (4) 2 Vern, 495...
- (5) 1 Ves.'Sen. 444, and 2 Wh. & T L. C. 939 (5t.h ed.)
(6) 33L.J. Ch 273 B
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resldmg in England; and the third resxdmg in Chili,. but nof ha.vmg
acqulred a. foreign domicile—must, I, thmk be :governed. and construed
by the rules of English law.”"

. In Webbe v. Lester, alrea,dv clt.ed Mr J ustwe Couch said tha,l: bbere

‘was no evidence that the defendants must be considered as natural- born

subjects of the Queen so as to make .the English law their law, nor any
evidence of any specific law or usage by which, as the law of the
defendants, the suit ought to be decided; .and the rights of the parties,
must, therefore, be determined according to justice, equity, and good
conscience, and that in so-doing the Court might be guided by the prinei-
ples. of English law applicable to a similar state of circumstances, and
that.the Court had come to the conclusion that, according to. both justice,
equity, and good conscience and to English law, which in Courts of Equity
ought to be identical, there was in that case no right of survivorship.

In the month preceding the one in which that decision was given, a
case had been argued before Justices:Couch, Newton, and Warden in
regard to the application of the prineiples of English law in a Court in the
Mofussil on special appeal from the District Judge of the Konkan, of whjch

* zilla the island of Salsette, in which the Poway Estata is situated, forms

part: Dada Honajee v. Babajee Jagushet (1).
In delivering the judgment of the Court Mr. J ustlce Couch-gaid (p. 40):
* The judgment of the Privy Council in Vardin Seth Samv. Luckputty
Roy]ee Lallah (2) is an a.ut;borlby of the highest Court of Appeal; that,
although the English law is not [628] obligatory upon the Courts
in the Mofussil, they ought, in proceeding according to justice, squity,
and good conscience, to be governed by the principles of the English la.w
applicable to a similar state of circumstances.

Now, a not inconsiderable portion of the ]urlsalctlon of this Court is
exercised in either compellmg parties to perform sheir agreements, orin
awarding damages against those who have refused to perform them.
Where persons: for a. valid cons1dera._tlon enter into a contraet to which no
objection can be raised either in law or.in equity, it would ba contrary to
justice, equity, ‘and good .conscience, as well as to English law, to allow
the parties to violate such: contract with impunity. Courts of Equity

- look, oo, with, much favour upon _family .atrangements by way of com-

promise. See Stapilton v. Stapilion (3). .

The parties to this famlly arrangemenh seek by thelr suit to have 11;
esta.bhsbed and they now come—those of them at least who are repre--
sented by counsel, and following the lead, apparenﬁly, of Hari Valabdas

~ Kallandas, a Hindu, and,. hherefore, an alien in race to this Parsi

family, but who,has been made a party to the suit in consequence of his
having become possessed of all the right, title, and interest of Nanabhoy
Framji in the estate—and, with the exeeption only of Nanabhoy Framji,

. they ask this Gourt; to. hold the legal offect of the agreement to be ﬁoballv

different to the- mtentwn expressed on the face of that instrument.

For I take it to .be clear, beyond all doubt, that the parties to the
egreemenﬁ intended, and have expressed that intention with sufficient
«clearness in the. document itself, that. in dealing: with the Poway Estate
they only professed to and did " only ‘intend to, .deal with the income of it -
-during a succession of life- mterests——hmlta,tlons which would, no doubt,
infringe the rule against’ petpetul’bles ; or, to speak more accurately- and -

(I)QBHOR 36. . . (2)9MIA.303
(3) 1 Atk. 2 and 2Wh & T L c., 836 (5th ed, ), and tbe _cases colleated in the

notes.
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with speclal reference to the motion now bafore me, that they intended and 1881
by their language havesaid that ‘they themselves, ‘ the persons who'signed AvUG. %4, -
the agreement, should take no more than life-interests in the income of = —
the Poway Estate. Indeed, the rule in Sheliey’s Case;, which {529] Mr. ORIGIN_A‘E
Latham asked the Court to hold applicable, admits the existence of, and CIVIL.
cannot have any operatlon unless bhere be a life-estate in the a,neestor of —
first taker. 8B 506‘
‘Having already read the ma.terml clauses of the - agreemenb I w111 do
no more than here pomﬁ out that by ¢k 11 the remainihg income (z e -of
the Poway Estaie) is to be apporiioned to the heirs mentioned in cl. 7
agreeably to the ‘shares therein mentioned, but afier their death their
shares are to be enjoyed and received by their heirs and children from
generation to generation ; and, by el. 14, they state that, as Framji
Cowasji had himself no right to sell or mortgage the villages and estate in
-Salsette, consequently none can ever exareise such a right ; and the persons
who signed the agreement, and their successive heirs: agree that they
are in no way able now or at any time hereafter %o sell or mortgage the
said estate in Salsette ; and'it is agreed that the claim of inheritance of them,
the signors of the document is to be recsived outi:of the income of thig
estate, and as to that claim they and their successive. heirs agree that the
claim of each of them separately over the above-mmentioned income is
not' in any way to.be sold or to be given in writing to any one now
or hereafter by any of them or anyof their successive heirs ; and, should
anyone do any such:-thing, it shall truly be null and void by ‘that
writing, .And ‘they conclude that fourteenth -clause by saying that their
respective shares, after they -shall have come into their hands, may be
used and enjoyed by them in any way they like ; but, agreeably to that
wrltmg, they are not :to sell'of :give away, -in writing, their prospective
. income :to anybody, which they a.ll are trulw to agree to and- ablde by
. agreeably to that writing. )
Clearer language, -though no doubt it s untechmca.l could not, T
think, in the -evident :absence of legal advice, have been used to indicate
the intention of the parties to that agreement, that, so far ag they them-
seives were concerned, they were -only during "their lives to enjoy the
income of the Poway Estate which remained ‘after the charges upon lt;
were satisfied, and ‘without any power of anficipating the same,

Such, in my opinion, being undoubtedly the intention of the [530] ,
parties as expressed in the agreement itsélf, is there any law which
will prevent this Court' carrying out such ‘intenfion ? In the case of -
Varden Seth Sam v. Luckputy ‘Royzee Lallah and others (1) there is =
passage in the judgment to ‘the Privy Council delivered by Lord Klngs-
down(2) which I will here ‘guote, .and' which isin these words:* “'In
this case there is an express:contract-for a security on the lands fo which;
no-law: mvahdatmg it, effect must be given between the parties themselves.”

‘Now, is there any law which this Court is bound to administer in
the present case invalidating the contract by which the parties to this
agreemenb have daclared that durmg their respective lives they shall only -
. take the inicome—i.e., the remaining income—of the Poway Estate ?* Mr.
Latha.m, in ’a.rgumg that this ‘was an absolute  estdate of -inheritancé
in the parties to the agreement, at ‘first “cited and relied on the'rulé
in Shelley’s Case, and pointed out that it applied to personalty, citing 2 -
Jarman, on Wllls. 306 534 535 - Fearn’s Contingent Remainders, p. 466

‘ (1)9MIA303 S S " (2)Atp.322
' ' ’ L B49
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note (H) whxlst in. hxs reply he stated that he was not arguing that

_ English law applied, or that these were estates tail, but that the-Court

would apply the lex loci in Salsette in regard to property there. - Later on
in hisreplyhe contended that the rule in Shelley’s Gase applied; but, even if
it did not, that the first estate were not for life.

. There appears to be this difficulty in applying “justice, equity. and
good conscience alone” (Regulation IV of 1827, s. 26) as interpreted by
Couch, J., in 2 Bom. H. C. Rep 38 and 55, and by the Privy Council in
9 Moore’s Ind. App. 303, viz., ‘according to the prmclples of the English
law applicable to a similar state of circumstances,” viz., that there are no
decisions directly bearing on this novel point either in BEngland or in
India ; for it has never-yet been decided,—atleast the learned Advocate-
Genera.l as well ag myself has been unable to discover, nor was Mr, Latham .
able to point out any .case in England orin India which has decided what
is the tenure of land belonging to Parsis in the Mofussil of Bombay, or
the Mofussil of any other part of British India,cor anything strlctly
analogous to such a point.

[531] Some portions of the Enghsh la,w ha.ve been held to have po

- offect in India and other parts of. the possessions of the British Crown.

The Mortmain Aet (9 Geo. II, c.- 36), is not apclicable to India (The
Mayor of Lyons v. The East India Company (1) ; Mitford v. Reynolds (2),

. nor in general to our Colonies as o New South Wales (Whicker v. Hume (3))

or to the West Indies’ (Attorney- General v. Steward (4). The Eoglish law
a8 fo felo de se, and the forfeiture of goods and chattels consequent, upon
suicide, does not apply to a native Hindu, though a British subject, com-
mitting suicide at Galcubba. Advocate- Geneml of Bengal v. Ranee Surno-
moye?Dossee (5)

«. -The rule in Shelleu s Gase, whlch Mr La.tham argued that the Courb
should apply to these limitations of the Poway - Estate, hag never. yet that
I am aware, been held applicable’ to the deeds or wills of Parsis in cases
ansmg within the local limits of the Supreme or High Court of Bombay,
or in regard to the property of Parsis in the Mofussil of thls Presidency.
Mr. Fearne in his very elaborate and exhaustive discussiond of that srule
in his HFssay on Contigent Remainders says (p. 83, 10th ed., 1844)
that the rule has generally been considered of feudal origin, and lnbroduced
to prevent frauds upon the tenure. It has been held in Engla.nd that words
conferring an estate tail in real, glve an absolute interest in personal estate

" (Leventhorpe v. Ashbie (6)) and in accordance with that case, which was

. ¢ited by Mr. Fearne as a leading one upon the subject, it has, no doubt,

been established by numerous cases that-a bequest to.a person of chatbels,
whether real or persona.l in such terms as would, in the cage of a devise
of real.estate, have conferred upon him an estate tail, will, as a general
rule, but subject to certain exeeptlons, give him an absolute interast, which
on his death will go,, not to his heir in tail, bub to his personal represen-
tative. . See the cases collecbed by Mr.. Tudor in the notes to Leventhorpe
v Ashbze, pp. 764, 765 v .
' Bus the words * helrs of bhe body” ma,y be 80 expla,med bv the con- .
texb as to have the meaning.of the*word . ‘children "’ in [532] which case,
as in the case of realty, the parent will only take for life, and the children
as purcha.sers Symers v..Jobson (8). In Sparling v. Parker ¢4} where there

(1) TM.LA. 175, . (21 Phillips 185, . (3) 7 H.L. Cases, 124,
"(4) 2 Mer, 160. . Y. (8)2 Moore 5 P G Ca (N 8.) 22=9 M.I.A. 387
(6) Tu. R. P, C. 763 (2nd. ed, 1863) ~(8). 16 Sim, 267."

"(7) ‘29 Beav. 450.- )
~ -<f‘35'o‘~.
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~ was a bequest of personal estate to Charles Spé.tling *“ and to his first and

other sons after him in the usual mode of succession,” it was held by Sir
John Romily, Master of the Rolls, that Gha.rles Sparling only took an

_estate forlife. The Master of the Rolls said: ' I have no doubt, on the

-

intention and on the true construction of this Wlu,‘ that no larger estate is
given to Charles than for life. I_vc]alnnob go beyond that; Cha.rles may
yet have children.” ‘ '

I may here remark that the’ ma.terla,l words inel. 11 of the family
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agreement are that * the remainder” (i.e.,“ the remaining income of the .

Poway Estate”) © is to be apportioned to the above-mentioned heirs” (i.e.,
those persons who signed the agreement) ' agreeably to the shares men-
tioned above, but after their death their shares are to be enjoyed and re-
ceived by their heirs and children from generation to genera.blon for ever.’

. Two decisions of high a.ut;homhv may here be noticed.

. The first was the case of Kuight v. Hllis (1) decided by Lord
Chancellor Thurlow. There:the testator directed certain rents to be
accumulated till his grand-nephew should attain the age of twenty-one
years, and after that event he gave the interest of that accumulated fund
to his grand-nephew for his llfe, and affer his decease he gave the fund
to his issue male, and in defaulb of such issue to his (the testator’s) three
nieces. It was argued that as this would have been an estate tail in real
estate it was an absolute interest in personalfy ; but Lord Thurlow held
otherwme, that the grand-nepbew took onlv a life-interest, and having died
without issue who would have naken as purcha,sers, the limitation at
once 00k effecb : S

At D. 578 he sald Now an esbate in- cha.btels is not transmlsmble
to. the issue in the same manner as a real estate, nor capable of any
kind of descent, and, therefore, an estate in chattels so given, from
the necessity of the thing gives the whole interest to the first taker ; but
if- the testator,  without. lea.vmg it to the [533] necessary 1mp1ma.tlon,
gives the fund expressly fio the-issue, they are not driven to the formsr
rule, but the issue may take as. purchasers, and then there is an end of the

‘ enlargemenb of any kind of theestate of the tenant for, life, for another

estate ig given after his death to other persons who. are - to .take by pur-
chase; it no longer rests on conjecture.  The word ‘issue " used in a will,
certainly is considered as creating an.estate tail, and that because the
context puts on the word an import whmh it has not nat;urallv, butin a
feoffment it is not a word of inheritance, and a gift to-A and the ‘issue of
his body gives only an estate for life. On the whole I thlnk that the

" issue, if any, would have taken as purchasers.”

- . The second case was ex parte Wynch (2) which was hea.rd on a.ppea.l

“from Viee-Chancellor Stuart by Lord Chancellor Cranworth and the Lords
" Justices Knight Bruee and Turner. The questlon arose under a devise by

John Wyneh, late of Vellore, in India, who by his will,  dated the 8th .

March, 1796, had bequeathed to Anna Maria Mealy, then wife of R. Mealy,

- Lleut;ena.nt and Fort Ad]utanb of Vellore, in the Hast India Company’s

service, an annuity of £600 sterling “for her life #nd the issue from her body

Jawfullybegotten, on failure of which to revert to my heirs,” with a request
-that*K and C would act as trustees for her, so that the annuity might be

secured for her sole use and benefit. :It was held by Lord Cranworth and -

. by Lord Justice Turner—the Lord J ustice nghﬁ Bruce giving no opinion

" (1) 2 Bro. 0. C. 570 T S {2) 5 De G, M. & G, 188.
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on the point—that AnnaMaria Mealy took an interest for life only, w1th
a gift in the nature of a remainder to her issue,

Portions of the judgments of Lord Cranworth and Lord J'ustxce
Turner appear to me to afford much assistance in the consideration of
the present case, and T will, therefore, quote them.

The Lord Chancellor said (p. 204) : “The authorities, I must
observe, on this subject are very far from satisfactory, and the prineiples
on which they have gone, have not, I think, in many .cases been such as

~were strictly applicable fo questions of this sort. Rules drawn from

prmclples of tenure have been adopted as canons of construction where
tenure is out of the question [884] though in the great bulk of thae
cases the intention has been thereby defeated. Whers, however, I find
a'rule established I will no$ question it, or inquire very narrowly as to its
origin ; but the point is whether the authorities which gave an absolute
interest in personalty ‘to the. first taker do govern this case,—that is to
say,whether this is a case in which I am bound by authority to bold that

. swvords expressing a gift ﬁo the issue are words of limitation, and not words
. of purchase.. I think T amnot so bound.”

| " Atter citing some decisions in which it ha.d been held that the first taker
took an absolute interest, he said (p.206): “In these cases the principle on’
which the Courts went was this, that technical words were used whick in-
dicated a clear meaning, on the part of the testator, that the property

- ghould goin a course of devolution till there was an exhaustion of the

. in the case of Knight v. Ellis (1) -

heirs of the body; and as that, of course, could not be carried into

“effect, they gave an absolute mterest ”  After commenting upon some

other decisions he said (p.208) : “ In all these cases the rule applied to
real estates derived from principles of tenure, hag been made the foundation

-of the rule for construing bequests of personalty, but in all either the tech-

nical words ‘heirs of the body’ have occurred, or thers has béen nothing to
show that the words ‘issue,”* children,” or'the like have not been intended
merely to define or explain the extent of the interest given to the first taker ;
and T'sea nothing in these decisions compelling me to hold that where techni-
¢al words arenot used, and where the interest of the first taker is expressly

confined to the life-estate, I am bound to act, in the construction of the

"bequest of persona.lﬁy on principles derived from laws of tenure and nof

restmg on intention. "It was on this distinetion that Lord Thurlow acted
| ," . I cannot consider that

case ‘as having’ been overruled ; T behave lt to have been rightly decided ;

and, at all events, if it was: wronglv decxded I bhmk 1t; can only be questlon- »

' ed in the House of Lords; .

‘Lord Justice Turner-held - tha,t ‘in’ construing a disposition by will
of petsona.l estate; the Court is not to be ‘absolutely governed by the rules
which' would be_applied at law in the cases of real [535] estate and ab

p. 226 be said: “The great principle in all cdses upon the construction of

wills is that the intention of the testator is to be carried out ag far as it is
congistent with ‘the rules of law, and ] am satisfied that the construction
put by Lord Thurlow upon the will in Knight v. Bllis (1) was much mora
conformable ‘to: “the testator's lntentlon bha.n ‘the construction which has
béen contended for in the preseént. case.” He stated that he was nob in-

clmed to dlssent from nght v. Ellzs, tha.b it was nob 8 Case Whmh stood -

S e o

' (1)2 Br‘o. c.c. 570.
852
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. by itself, there being older authorities to the same effect, among whlch he 1881™
would mention Clare v.:Clare (1) and Warwan v. Seaman (2). U AUG 47
The above two cases were cases of wills, The present one turns upon N
the coustruction of a - family agreement; and -presenting, ‘as -it does, ORIGINAI‘
features of much novelty and with no authority in point to assist the Court, CIVIL
I conceive that it is my duty to ascertain, from the dgreement itself and 3
from the terms in which the parties o it have expressed themselves, what - 5 B' 508. ", ‘
was the intention of those who signed-it, and -to give effect to such inten-
_tion so far as the rules of law and equity will allow; or, in other words,
in the absence of any specific law or-usage: apphca.ble to the pa;rtles to that
agreement, or to the Poway Estate, to decide the poxnb a.t 1ssue accordmg
to justice, eqmty, and good conacience. -
The rule in Shelley s Case ought not, I thmk to be held a.pplxca.ble
to these limitations, in the construction -of ‘which the’ a.bove cited cages of ‘
Sparling v. Parker, (3) Knight v. Eilis, and E’a: parte Wynch (4) appear”
40 me to afford much assistance.
~+ The learned Advocate-General furbher contenued bha.l; ‘even if the
“rule in Shelley’s case did apply to the :limitations 'of the -‘Poway Hstate,
‘the trust was. an executory -one,'a further deed béing by the: last’
¢lause of the agteement contemplated for the purpose of carrying out: the
limitations, and that in that case the Court would not- a.llow the principai
intent of the parties to be frustrated, citing- Lord Glenorchy v. Bosville (5)
the cases mentioned in the notes. Mr. Latham, on’the othér hand,’
 argued that it was absurd to eall this an execubory trust, which he said only’
[588] existed in two cases, viz., in marriage articles and under wills, and"
that the leaning of the Courts was against executory trust(6). The prin-
eiplé upon which Courts of Equity have proceeded in such cases may, I
. think, afford some hght in cons1der1ng the quesmon now before the'
Court A .
In commencmg ﬁh1s dlscussmu on the effect of the rule in Shelly s
case on equitable Ilmltatatxons Mr. Fearne says (Essay on'Contingent
Remainders, p. 90) : * The Court of Chancery, indeed, has not considered
itself tied up to an lmpllclt observance of the same rule in respect to those
limitations which are the lmmedmte ob]ecb of that Court’s jurisdiction.
T mean limitations -which do notinclude or carry the legal estate. In the
“decreeing the execution- of marriage articles and in the construction of
trust estates, of some descriptions at least, that Court regards the end and
consideration of the settlement and the intent of the trusts beyond the
legal operafion of the-words in which the arficles of the trusts are express-
ed. ' Thus in the case of arficles before marriage for making a settlement,
if there be a limitation .to the parents for life, 'with a remainder
to the heirs of their bodies, the latter words 8re generally considered as
words of purchase, and not -of limitation, and the -future settlement or
-eonveyance, in pursuance of such arfncles, will be decreed to be made
" agreeable to such construction.
o In dlscussmg in his next pa.ra.graph (p. 113) those cases ‘of trust
other than marriage artlcles, in decreeing the exeeu{non of which the
Court of Chancery has so far departed from that which would'be the legal
operation of the words limiting the trust, - if reduced ‘to a ‘common law
. -conveyance, as to construe the words heirs of the body of the cestui que
lrust, although preceded by a limitation for llfe to the cestui qiie trust, as

" (1) Cas. temp. Talbot, 21, {2) Finch, 279. (3) 29 Beav. 450. .
(4)DeGM&G188 ()IWh&TLCI
(6) Glbmg 1 Jar, on lels, 277. (3rd ed.), -
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-words of purchase and not .of llmltatlon—cases, he says, where some

clause repugnant to the nature of an estate tail showed that the donor
intended only an estate for hfe, be expresses himself in the foilowing
language. He says (p. 128) : “In the meantime we are to consider thab
trusts were orlglnally creatures of confidence between party and party and
totally distinet in almost every quality from those legal estates which
were the subjects of tenure. They .were in their nature independent of
{53171 tenure, and therefore,” not the obJecb of those laws which were
founded in tenure. They were rights arising solely out of the intent of
the pa.rtv who created them, and, therefore, such intent was the great

Agulde in the execution of them. Gonsequenbly, when a Court of Equity,.

in certain cases of trusts estates, deviates from the rule above laid down,
it does 'not, in so doing, depart at all from any rule of law by which it was
ever bounden ; it only exercises that conscience and discretion to which
trust estates were in their nature originally and necessarily subject.”

It was not denied that the estates intended to be or actually limited
by the family agreement as regards Poway were trust estates. As to
Whether they were executed or only executory I abstain from glvmg any
opinion, as it is nob necessary. to do 80, having regard to my views upon

-the other points in the case.

The learned Advocate- General a.lso contended that the Ooutt in con-
struing these executory - trusts and limitations might apply the cy-pres:
doctrine to prevent infringing the rule against perpetuities. Mr. Latham

- eited authorities to show tzhaﬁ sucb doctrme does not apply’ to personal

estate (1). . .

A very clear. sta.tement'. of the na.ture of the cy-pres doctrme is to be
found in Mr. Butler's note in Fearne’s Contingent Remainders. p. 204,
at the end of Chap. 1. s.v. which was cited with approval by the Court
of Exchequer in Monypenny v. Dering, (2) the judgment of the Court being.
delivered by Lord Cranworbh, then Mr, Baron Rolfe. The same case was

" afterwards sent . for the opinion of the Court of Common Pleas, and -

‘eventually came before. Lord bh Leonards, Lord Chancellor Monypenny
2. Dermq (8).
“ Lord S6. Leonards a.lso expounds the docnrme in hlS ]udgment in

‘ ﬁie House of Lords in. the case of East v. Twyford (4).

.. . Mr. Butler in the above-quoted note (p. 208 of Fearne’s Contmgent
Remamders) says ,however, that no case has been decided. in which the
cy-pres. doetrine has been a.nplled to limitations in a deed, and that this.
is observed by Lord Eldon i in Breedenell v. Elwes (5). , :

[538] It appears, to me .to be premature upon the present occasion
to express any opmlon a8 to what interests or estates, whether absolute
or othermse, those members of the family might take in the Poway Estate
or the income thereof, who were the children.or heirs of those who signed
the agreement of the 24th - Ma.y, 1851, but who were not parties to it.
The Assistant Commissioner in his roport has certified that all the parlnes

' ;nterested in the matter had not been represented befare him.

If the Assistant- Commissioner was right,” as I think he was, in-

‘ deeldmg that the individuals who signed the family agreement took under
‘it life interest, and no.more, it follows that the children or. heirs who
~wonld take upon the death of such ‘psrsons were not .represented befora

that officer, and the suit would appear to be at present defective for want

(1) 1 Jar. on Wills 281, - (9)16 M, & W, 418. - (3) 2 DeG. M. & G 145.
(4) 4 H. L. Cases 517. ~ (5) 7 Ves, Jun. 889.-- : v, . . .-
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of such parties. Nanabhoy Framji, as already mentioned, was stated by . 1881
Mr. Latham fo have two sons who have children, and, for aught I know, Avua. 4.
one-or more of the other persons who signed the agreement may have = —
had children whose interests are not at present represented in this suit. ORIGINAL
For the above reasons I am of opinion that the special report of the - CIVIL.
Assistant Commissioner is eorrect, and bhat it must be confirmed, and- I —
accordingly confirm it. 5 B. 806.
By consent of the parties 11'. was" arranged tha.b the cost of all-the
parbies appearing on this motion of and incidental thereto should be taxed
as between attorney and elient, and be paid out of the funds to the credit
‘of the suit. I, therefore, make an order as to costs to that effect. .
Solicitors for plaintiffs.— Messrs. Crawford and Boevey.
Solicitors for defendanb Nana.bhoy Framji, ——’\Jessrs Tobm and
Roughton.
, Solicitors for defendant, Ha.rl Vala.bdas Ka.lxa.ndas—Messrs Ongze,
Lynch, and Owen. ‘ » .
. " 5 B. 539,
[539] ORIGINAL GIVIL

Before Mr. Justzce Bayley

W. & A. GRAHAM & Co. v. MERVANII NUSSERVANJI AND
~ANOTHER.* ' [5th and 6th August; 1881.] - '

Oharter -party—"* Safe port or as' near thereunto as she may safely get always aﬂoat”
Sth tmable to enter port or lie there without premous lfpghtemng——Rzghts of partws

Where a vessel is chartered to load a full and complete cargo and being so
loaded to proceed therewith toa ‘* safe porb or so near thereuntc as she may
safely get, and deliver the same always afloat,” the master is not bound to’
sign bills of lading for, or to gail to, a pott where the vessal cannot, by reason
of her draught of wa.ter, lie  and dlscharge “‘ always afloat” without being pre- -
viously lightened, even if the cost of the teqmslte hghtenmg would, by the
charter-party, fall on the charterers. '

By the terms of a charter-party a vessel was to ta.ke in a full cargo at Bombay,
and therewith proceed to a “safe port in the Mediterranean (Spanish ports ex-
cluded), as ordered on signing bills of lading, or so-near thereunto as she may

_ safely get, and deliver the same to the said charterers or their assignees always

. afloat.” Marseilles was af first named as the port of discharge; but subsequently
the vessel was ordered to Cette, a French port, a little to the west of Matrseilles ;
and bills of Iading, made out for Cette, were tendered to ‘the master for signa--

. ture. The master refused o sign the bills of lading, or sail, for Cette, The
vessel’s draught of water when loaded was such that she could not have entered
or lain afloat in Cette harbour without discharging a portion of her cargo, The
cost of lightening the vessel by lighters outside the. harbour would, under the
charter-party fall on the charferers, a.nd they were willing to 1ncut the expenses
necessary_for that purpose. .

" - Held—that it was no breach of the charter-party by the ma.ster to tefuse to

- ‘saxl to Cette or to sign bills of ]admg for that port. . ,

THIS was a suib brought. by the charterers of the steam- ship. Ossian
against ‘the a.genh in Bombay of her owners, and the master of .the sa.ld
vessel,
‘ The plalnt set out tha.t on’ uhe 22nd of June, 1881 a charter~ ;
parhv wag entered into between the plaintiffs and the first’ defendant,.
. Mervaniji Nusservan]l, signing .as agent on behalf of the owners of the
- sheam-ship Osswm, by which it was agreed, inter alia that the sald gteamer s

* Suit No. 320 of 1881.
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