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mortgage " which occur in 8. 271 of Act VIIT of 1859 (the section in that

Act analogous-to 8. 295 of Act X of 1877), have bythe High Court of
Calcutta been held to mean, It may thence be inferred that a judicial

gale subject to a mortgage means a sale made expressly so subject—i. e.,

by the certificate of sale.. The power of the Court, to sell expressly

subject to a morbgage or other lien or - incumbrance, is one which mani-

festly ought to be exercised with the greatest caution, and in none except"
the clearest cases. In the present. case, the sale to the auction-purchaser’
having been, by the certificate of sale, made expressly “subject to the’
mortgage of Kuber Hargovan for Rs. 49,” -and there- being nothing to-
show that any portion of that sum consisted of interest, or that less than’
that sum was due on the mortgage for principal at the time of the sale,

we hold that the stamp duty chargeable on the certificate of sale should
be upon a consideration in the whole of Rs. §9, wviz., Rs. 49, the sum:
named in respect of the mortgage,and Rs. 10, the amount of the purchase-

money payahle by bhe purchaser, Bhagia Golla Sakra.

8 B. 478 (F.B )
[478] APPELLATE CIVIL. —FULL BENCH.

~ Before Sir Michael Roberts Westropp, Kt., Chief Justice, Mr. Justice
- Meluvsll, Mr. Justice Kemball and Mr. Justice Pinhey. '

*REFERENCE FROM THE CHIEF COMMISSIONER OF CENTRAL
ProviNcEs.t [4th July, 1881].

,Indemmty note, stamp duly on—Siamp Act, I of 1879, sch, I, arts b and 28. W
An indemnity note, passed to a railway company by a consignee and his surety’
in respect of goods delivered to the consignee, and for which he is unable to
" produce the railway receipt— by which note they undertake to hold the railway
company, its agents, and servants, harmless and indemnified in respect of all
: - - claims.to the said goods—is not ‘an mdemmty bond’ falling under art. 28, sch. I
" of the Indian Stamp Act I of 1879, but is an agreement falling under cl. (¢) art. 5,

sch, I of that Act, and, consequenblv chargeable only, with a stamp duty of,
- eight annas. e ) ;

[D., ‘L.B.R. (1893—1900) 119.]

' THE Chief Commissioner of Cenbral Provmces submitted, Ior the.
opinion of the High Court, the question-—what was the proper amount of,
stamp duty chargeable on an indemnity note ? in the following form :—

“1 hereby acknowledge to have recsived from the State
Railway . valued at Rupees * which was despatched to my
address from the shation of the State Railway on or about the
day of , the railway receipt for which has been lost; and for my-
self, my heirs, execufors, and administrafors, I undertake, in considera-
tion of such delivery &s aforesaid, to hold the . State Railway,-
its agents; and servants harmless and indemnified in respect of all claims-
to the said goods ; and I, the undersigned, s1gmng below .
congignee of these goods, certify that the first signor is the bona-fide owner
of the goods, and that I, - - . the. undersxgned surety, undertake
the whole of the said liabilify equally with the cons1gnee, and for this pur-
pose I affix my signabure hereto.

Signabure of consignee :

Wlf.ness

Slgnahure of suruty

Wxtness

*[Ttis not iound in I L. R.—ED ] -} Civil Reference No. 24 of 1881,
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8 Bom. 479 INDIAN DEOCISIONS,: NEW SERIES f [Yolﬁ

The letter of reference from the Chief Commissioner stated that the
form of indemnity notes used by the Groaat Indian [479] Peninsuls rail-
way was identical with the form of the above nobe, and that the instrue-:
tions issued by that Railway Company to their servants were to the effect
that such indemnity notes were chargeable with an eight-anna stamp;
irrespective of the value of the goods. to which they. might relate. The
lebter of reference further observed :— = . I I -

* The State Railway authorities point out that such instructions of
the G. L P. Railway Company are opposed to art. 28, sch. I.of Act I of
1879, and ask—(1) with what duty is an mdemmby note cha.rgeable, and
)] wha.t description of stamp should be nsed ?

¥

. ' “The G.IP. Railway Company do not state the grounds for ﬁheu’
instructions that indemnity notes are chargeable only with an eight-anna
stamp. ' Apparently, such a note is held to fall under art. 5 of sch. I of
Act T of 1879 as being an agreement or memora.ndum of an a.greemenu no(i

‘ otberwme provided for by that Act.

“The Chief Commissioner is not inclined to this view of the mattar.
The indemnity note is for all purposes an indemnity bond ; for, in . consi~
deration of a-certain contingency-——viz., the dehvery of goods——it holds the
Railway Company barmless and indemnified in respect of all claims. An
indernnity. bond is provided for by art. 28 of sch. I of Act T of 1879, and is
chargeable with the same stamp duty as a security bond (art. 14). A secu-
rity bond isagain chargeable with the same ad valorem duty as an ordinary
bond (No. 13); and the'definition of bond ‘contained in s.3 of the Act,
cls. 4, {a) and (b), seems to apply to such an engagement as hha.t contra.cted
by t.he indemnity note..

i« " The replies whxch the Chief Commlssmner would thep, make to the
enquiries of the State Railway anthorities are—(1) an indemnity note is ~
an indemnity bond, and falls under art. 28 of sch. I of Act T of 1879 ; (2)
the description of stamp to be used is an impressed stamp., As, however,
some of the officers consulted by this Administration have held different
views to those set forth above, and as the G. I. P. Railway Company i is;
following a practice different to that prescribed for the State Railway’
Company, the Chief Commissioner desires to set the matter at rest by

obtaining a definite ruling of t;he learned J udges of the Bombay ngh’
Court of Jumca.ture on the point.”

;“1‘ ! . JUDGMENT.

[480] The following judgment of the Full Courb was dehvered by

‘WESTROPP, C.J.—The Chief Commissioner of the Central Provinces

has referred to this. Court the question’as to the proper stamp for an

mdemnlbv‘note, such- as that annexed to his letter of reference. His

oplmon leans in favour of - its heing an mdemmf.y bond, and, as such,’

" ranging under art: 28 of sch. I of Act Iof 1879, in which ease it would

be liable to the same ad-valorem duty as a security bond : (art. 14). The-
Act however, by its; glossa.rml s. (3) cl 4, deﬁnes a bond as iollows

Bona” meang— . ;i L ¥

“ (@) any 1nsbrumenb Wherebv f person obhges h1mse1f to' pay:

" money to another, on -condition that the obligation shall be void if &
speclﬁed act is performed, or is not performed, as the case may be ;'

- “(b) any instrument attested by a witness and not payable to .

order or -bearer,” whereby a person obhges himself to pay money to -

'another and

316
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** (¢) any instrument so attested whereby a person obliges himself
to deliver grain or other agriculfural produce to another.”

In the lndemnlty note submitted for our opinion, there not being any
guch condition as mentioned in sub-cl. (a), or any obhgaﬁlon o deliver
grain or other agrieultural produce as mentioned in sub-cl. (), it is
quite clear that the indemnity note does not fall within either of those
definitions. It may, however, ' be suggested that it comes within
sub-cl. (b), as it is attested by & witness; is not payable to order or to
bearer ; and the executants may, in virtue of the indemnity nobe, have to
pay money to another. Hach of these threé last allegations is correat;
but the last of them falls short of the exigency of the deﬁmtlon, for the

executants do not oblige themselves to pay money -to another. What the

executants, by the indemnity note, contract to dois, “ to hold the State
Railway, its agents, and servants, harmless and indemnified in respect of
all claims to the said goods’ delivered to the principal executant. Thigmight
be done.in various ways beside by the payment of money. For instance,
it the principal executant were :not, in fact, entitled to the delivery of the
. goods mentioned in the note, and tha real owner put forward a claim to
~ {481] them, the executants, by immediately delivering the goods in perfect
order to the real owner, would keep the State Railway harmless and
indemnified in respect of the claim so made to the goods. Again, if in lieu
of the original goods, the subject of the indemniby nofe, the execubants
deliver other goods, of a similar or differsnt character, which the real owner
accopts in lieu and satisfaction of the original goods, the executants would

have keph the State Railway harmless and indemnified in respect of the -

claim to the origina! goods. Many other modes might be suggested
whereby the executants, without making any direct payment of mongy to
the State Railway might yet keep them harmless and indemnified against
claims to the goods. Often, no doubt, the most convenient mode of
indemnifying the State Railway, would be by paying in money the value of
the goods and all costs incurred by the true claimant inmaking good his
olaim, and costs which the Siate Railway may have incurred in the
‘matter ; but the indemnity note contains no contract-that the payment of
money shall necessarily be the mode of kesping the State Railway harmless
and indemnified, and the indemnity note leaves it open ‘to the executants
. to adopt such other mode, as may at the time be practicable, to keep thd
State Railway harmless and mdemmﬁed in respect of the goods, the
gubject of the indemnity note, That note appears to us t0 be an
agresment ranging under el (¢), art. 5, sch. I of Act I'of 1879 a.nd

therefore, chargeable with a stamp duby of eight annas., The practice of
the Great Indian Peninsula Railway:in such matters, as desecribed m
_ #he lebﬁer of refe“tence irom the Cbtef Commzssxonet, seems to be correcl;

817

1881 .
* Jony 4,°

Foun
BENGE.

3B. m
(F.B Jo!



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 

