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hig action there if he likes, and, if he chooses to bring it in Bombay, he
cannot claim the right to suit his own convenience at : the cost of most
gerious inconvenience to the defendant. But I do not say that the [470].

ORIGINAL costs of the rule and of taking inspection at defendant’s place of business

GIVIL '

5,,3. 467;

up-country should be borne entirely by the plaintiff in the event of his-

having to pay the costs of the suit.  As to that, I say nothing now, bub

reserve the question of the costs of taking the inspection until the hearing,

But this much is quite clear, that, in such a case as this, it would be

most unreasonable to require the defendant to bring all these books down

to Bombay to the serious obstruction of his business in the meantime.
 Costs of the summons costs in the cause.

8 B. 470 (F.B.).

APPELLATE CIVIL—FULL BENCH.

Before Sir Michael Roberts Westropp, Kt., Chief Justice, Sir Charles
Sargent ‘Kt., Mr. Justwe M. Melvill and Mvr. Justice Kemball.

SHA NAGINDAS JEYCHAND (Pmmtzf/") v. HALALKORE NATHWA
GHEESLA DECEASED, BY HIS WIDOW BAl PANEE (Defendant) *
[14th June, 1881.] S .

General Stamp Act I of 1879, sch. I, arts. 16 and 21, ss, 21, 23, 24 97— Judicial sale—

Certificate of sale, stamp duty on—Sale or tmnsfer sub7ect ioa morigage or other ) ’

lien—Mortgage- debt part of the consideration”— Interest— Proclamation of sale.

Where a certificate of sale, granted to the purchaser of property sold by public-
auction under an order of Court, has expressly set out that such sale is made.
subject to the mortgage right of a third party, the prmmpa] sum (but not the” .
interest) due at the time of the sale on such mortgage, is to be deemed “ part of’
. the consideration in respect whereof the transfer is chargeable with ad-valorent’
duty’ under 5. 24 of the Indian Stamp Act: so that the whole consideration in:
respect of which such sale is, under arts. 16 and 21 of sch. Iof that Act, liable -
to stamp duty, is the sum of the purchase-money and the principal money so
~ due on the mortgage. The certificate of sale, therefore, whenever it is possible,
should set out the exact amount that is due, at the tlme of the sale, in respect
of the principal sum secured by the mortgage.
: Semble.—1It is otherwise if the mortgage be only recited in the proclamatmn
" of sa.le, and not expressly set out, as an existing incumbrance on the property,
gold, in the certificate of sale.

Arrears of interest due on the morigage are to be excluded f:om such ca.lcula.-
tion, since s. 23 of the Indian Stamp Act—which enacts that “ where interest is

) exptessly made payable by the terms of the instrument, [471] such instrument

"~ shall not be chargeable with duty higher than that with which it would have -

been chargeable had no mention of interest been made therein” - applies as much

in this case as if the document of transfer, on which the stamp duty was to be -

caloulated, had been the dooument itgelf which stipulated for the payment of .

interest. !
1

[N.F., 10 C. 92=13 C.L. R. 164; 7M. 421(13'3), F., 153.532; R.,eo.o.vs(‘ 8);
18.LR 4¢ (46)] ‘
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.

... THIS case was referred for the opinion of the. ngh Court by Rao'
Bahadur Mukucndrai Manirai, First Class Subordinate J udge at Ahmeda.-;

» bad under s. 49 of the General Stamp Act I of 1879. -

" The facts of the case, as stated by the Subordxna.te J udge, are briefly-
these. The plaintiff, Nagindas, having attached a house, the property of*

~ his judgment-debtor (the defenda.nt), one Kuber Hargovan informed bhe

» * Civil Reference, No. 16 of 1880, .
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‘Bubordinate Courb of ‘Ahmedabad, -which issued the attachment, that he’
(Kuber) had a mortgage on the said house for Bs. 49,  Kuber's claim,
accordingly, was mentioned in the proclamation of sale, as directed by’
8. 287 of the Civil Procedure Code (Act X of 1877). ‘At the Court sale:
the house was purchased by one Bhagia Gola Sakra for Rs. 10. .The
‘certificate which the Court granted. to the purchaser was written on a '
stamp paper of etght annas, and stated that ‘the sale was made subject o
the mortgage of Kuber for Rs. 49, The Subordinate Judge forwarded a
copy of the certificate of sale to the Sub-Registrar of Ahmedabad, as direct-
ed by:s. 89.0f Act III of 1877, amended by Act XII of 1879, s. 107. The
Sub-Registrar and the Inspecbor General of Registration were of opinion
that. the certificate was insufficiently stamped. The Subordinate Judge,
therefore, submitted the question for the deelslon of the High’ Court with-
the followmg remarks :— '
‘The auction purchaser is not: subjected by the sale itself to any
iurbher payment; nor is -the transfer contingent on the payment, by him,
of the mortgage money. He purchases the right.of the judgment-debtor:
only; and the specification in the proclamation of the mortgage incum-
brance, required to be inserted by s. 287 of the Civil Procedure Code, is
intended to prevent a purchaser from being unknowingly entrapped, and the
fact is notified simply to -enable the purchaser to - judge of the nature and
value of the property he is going to purchase. Arficle 16 of sch. I of the
General Stamp Act (No. I of 1879) clearly [472] directs that the proper
stamp .duty on .a certificate of sale iz ‘the same as a conveyance. (art, 21)-
for a consideration equal to the amount of the purchase-money’ and it is a
question whether ‘we shall be- ]ustlﬁed in demandmg stamp duty on.
& sum higher than that amount.” -
There was no appearance of parties in t;he High Court. :
A "+ JUDGMENT. , o

" "The followmg is the decision ‘of the Full Court Jelivered by :

- WESTROPP, C.J.—The question, referred to us by the Subordinate
Judge of. Ahmedaba.d ag put by him was : “Whether a certificate of sale,
gmnted to the purchaser, of property sold by public auction by our Courts,
and which (property) is proclaimed, . under s. 287 of the OCivil Procedurs
Code, to be incumbered with the mortgage right of a third party, ghould be
gharged, under art. 16 of sch. I" (of the Indian Stamp Aect I of -1879),,

“with a stamp . duty for a consideration equal to the amount for.
which the auction-purchaser purchases the vproperty only, or for a

. consideration equal to that amount .plus the amount of the mortgage -
- fo0 which the property is liable ?” We are not prepared to hold that the

mere mention of a mortgage claim. in .the proclamation of sale would
warrant a reply in the affirmative to the. question of the Subordinate
Judge. Buf, on procuring from him the certificate of sale, we find that
the sale is therein expressly mentioned to have been made “‘subject -to
the mortgage of Kuber Hargovan for Rs. 49.” Under art, 16 of sch. I of
the Indian Stamp Acet I of 1879, the duty on a “certificate of sale
granted to the purchaser of any property sold by public auction by a Civil
‘or Revenue Court, or Collector or other Revenue Oﬁicer is “the same
duty as & conveyance (art. 21) for a consxderatlon equal ‘to the a.mounb
of the purchase-money ;” and s. 24 of the same Act enacts that “‘where
‘ any property is transferred to any person in consxdera.tlou, wholly or
in part, of any debt due to him, or subject (1), either certainly or

(1) Vide Mortimore v.- Oo_mmzssmners of Inland Bevenue, 2 H. & C. 538.
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contingently, to the payment or transfer of any money or stock, whether;
being. or constituting a charge or incumbrance upon the property or:
not, such debt, money, or stock is to be deemed the whole or part, :

a8 the oage may be, of the consideration in respect whereof the:
[478] transfer is chargeable with ad-valorem duty” (1). That is the.
present law with respect to the siamp duty on a private conveyance. It
has been held here by a Bench of three Judges (Sa.rgent Acting G.J.,

Melvill and Pinhey, JJ.), on the 27th of January, 1880, in Civil Reference*
27 of -1879, that, having regard to art. 16 of sch. I of Aet I of 1879,

there is not any djfference in respect of stamp duty between a,
certificate of sale by public auction and a conyeyance by way of!

~ private sale. - We think that decision is correct, and we are prepared;

to foliow it.. Therefore, if the property be sold expressly subject to a debt:

 due upon a mortgage of such property, that debt must be added to the;

further sum (if any) given as purchase-money, in order to ascertain the
totalamount of consideration of the certificate of sale or private conveyance,;
as the case may be, upon which stamp duty is payvable. In t;be present;
case the certificate of sale mensions that the sale was made-* sub]ecb o,
the mortgage of Kuber ‘Hargovan for Rs. 49.” The manner in which’

. the certificate is worded leaves it doubtful whether the sum of Rs. 49,
_ mentioned in it, indicates the sum due on the mortgage at the time of the-
‘sale, or merely the original sum. in respect of which the mortgage was

granted. The sum of Rs. 49 may be the whole or only part of the princ?pal:
money originally secured by‘the mortgage, or the whole of such prineipal

" money and interest,. or part of such priocipal money and interest. We:

have not any reason for supvosing that there was any fraudulen$ intention

-in referring to the sum of Rs. 49 in the mode in which it is ‘mentioned in: .

the certificate of sale.. But it should be remembered that s, 27 of Act I

" of 1879, directs that *‘ the consideration (if any) and all other facts - and.

circumstances affecting the chargeability of any instrument with duty, or
the amount of duty with which it is chargeable, shall be fully and truly -
set forth therein.” . Thig direction is of especial importance where the-
eonveyance or certificate of sale'is made subject to a mortgage or other

_incumbrance. In such a case we think that, under s. 24 of the Aect, -

when taken in combination with s. 23, the amount due on the mortgage

~ orother incumbranee, for principal only, at the time of the sale, is charge- -

able with stamp duty, and that interest is not so chargeable. Section 23
of Act I of 1879 (wblch is a re-enactment of 8. 9 [474] of Act XVIII of
1869) is as follows :—"* Where interest is expressly made payable by the-
terms of the “instrument, such instrument shall not be chargeable thh
duty-higher than that with which it would have been chargeable bad no-’
mention of interest been made therein.” Hence it is certain that if; in the
mortgage-itself, interest were expressly made payable, stamp duty would

- not have been:leviable on that mortgage in respect of such interest. The-
- exemption from stamp duty in respect of interest does nof, however, appear-

t0 us to be limited to the mortgage or other instrument by which the:

- interest 'was -originally’ made payable. Where property is transferred. -

expressly subject to-a mortgage or other ineumbrance, we think fhat.
the transferes, or "such other person as pays the: stamp duty om:
the document of transfer,. would be entitled to-the. benefit of s. 23;
if, in such document of- transfer, it- were expressly mentioned that
ﬁha transfer -is madq sub]ecf. to interest already due, or thereafter

(1) Yide Iri're Gills Convegiance, 8 Exch. 376,
312 ' '
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fo. accrue due on . the mortgage orother incumhrance, subject to which
the transfer ‘is expressly made. . Section: 24 of Act I of 1879 is new in
India. We have not been able to discover any similar provision in pre-
vious Indian enactments. It seems to have been copied from s..73 of tha.
English Stamp.Act of 1870 (Statute 33 and .34 Vie., ¢. 97). The proto-;
type-of that seoblon is to be found in the following ena.ctmenﬁ under fhe title .
or article.- - Oonveyance * in Part I of the schedule (1) to the Statute 55,

Geo. 111, ¢. 184 ; ““ And where any lands or ofher property shall be sold or,
conveyed in cons1derat10n wholly or inpart, of any sum of money charged:
thereon by way of mortgage, wadset, or otherwise,. and then due and
owing to the purchaser, or shall be sold and. conveyed subjees to any,
mortgage, wadset, bond or other debt, or to any gross or entire sum of
money. to be afferwards paid.by the purchaser, such sum of money or
debf . shall be deemed the purchase or consideration money, or part of
the purchase or consideration money, as the' case may be, In respect
whereof .the said ad valorem duty is to. be paid.”. In consequence .of

the decision in The Marquis of ,Chandos v. The Commissioners of Inland

Revenue (2), the passage now cited from the Statute 55, Geo. IIL.,.
[475] ¢. 184, was amended in 1853 by s. 10 (1) of the Statute, 16 and 17
Vie., ¢. 59. Tha.t section, a.iter reciting the concluding portion of the pas-:
sage above quoted, and that ‘it has been held and determined that the
- gaid ad valorem duty is payable in respect of any such syum or debt only
where the purchaser is personally liable or bound or undertakes or agrees
to pay the same, or to indemnify the vendor against the same; and it
is expedient to alter and amend the law in this respect,” enacted that
' Where any lands or other property shall be sold and conveyed subject
- to apy mortgage, wadset, or bond, or other debt, or to any gross or entire
sum of money, such sum of money, or debs shall be deemed the purchase
or consideration money, or part of the purchase or consideration money,
as the case may be, in respect whereof the said ad velorem duty shall be:
paid, notwithstanding the purchaser shall not be or become personally
‘liable, or shall not undertake or agree to pay the same, anything in any
act or otherwise to the contrary notwithstanding.” It should be especially
noted that, in the Statute 33 and 34 Vie., ¢, 97, there is not any provi-
sion so advantageous to tha subject as s. 23 of ActI of 1879. On the
contrary, the second clause of s. 71 of the Statute 33 and 34 Vie., c. 97,
enacted that * Where the consideration or any part of the consxderatlon
for a conveyance or sale consists of any security. not being a marketable
security, such conveyange is to ba charged with ad-valorem duty in res-
pect of the amount due on the day of the date thereof for principal and
‘interest upon such security”’(3). The Indian Legislature, while in Act T
" of 1879, s. 21, adopting the first clause of s. 71 of the Statute 33 and 34
Vic., e. 97, relating to stock or any other marketable security, has deli-
berately discarded the second clause of that section just quoted. This leads
to the conclusion that the provisions of s. 23 of Act I of 1879 were intended,

by that Legislature, o apply as well to transfers of property subject to

non-marketable securities, as to the conveyances or other mstruments on—
gmally stipulating for the payment of interest. .

)

(l) Repealed by Stat. 33 and 34 Vic., c. 99, Schedule

(2) 6 Bxch. 464. A criticism of bhau case by Mr. Tilsley, the Sohc:ﬁor to the Boatd

. of Tnland Revenue, is contained in page 56th of the supplemenb publlsngd in 1853 to

the 1st ed. of his Treatise on the Stamp Laws.

- (3)- See'also, 50 the same‘effect; the: concluding passage under the title *‘Conveyance™
in the schedule to the English Statute 13 and 14 Vid., c. 97.
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Section 24 of Act I of 1879, which, as already noticed, makes' its’
appearance in the Indian Statute Book for the first time in [476] Act T°
of 1879, even though as we think, properly controlled by s. 23 in so
far as interest is concerned, imposes both upon private purchasers and’
upon the officers of Government a difficult task. When property is
sold subject to.a mortgage or other incumbrance, from whom' is the’
amount due for principal to be ascertained? It may be replied: from:
the mortgagor and mortgagee, or other incumbrancer. But in India the’
mortgagor and mortgages, even though they may concur asto the existence’
or validity of the mortgage (which they often do not), are seldom in ac-
cord as to the amount due uponit. If the existence of the mortgage be’

.not altogether concealed from a private purchaser by the mortgagor and

vendor, -as it frequently is, he generally would have great, if not- insuper-

. able, difficulty in ascertaining the amount due uponit. In fthe case of’

Court sales, s. 287 of the ‘Civil Procedure Code of 1877, confers certain
powers on the Court for the purpose of preparing the proclamation of
intended sale with a view to afford to intending purchasers such informa--
tion with regard to the property as the Court may find itself able

“to procure., The mortgagor and mortgagee or other incumbrancer may

not always be present in the locality and available for examination ; and,
even if they be so, their evidence is not always to be trusted. Sometimes
they are in direct conflict as to the facts:at other times they are in
collusion to charge the property with a fictitious mortgage in -order to
defeat the judgment-creditor. It would be hard on the purchaser that
his conveyance or certificate of sale, if insufficiently stamped in conse~
quence of misinformation or want of information as tothe amount due
on a mortgage or incumbrance subject to which the property issold to him;
should be rendered ineffectual, or that he should he subject to a ' penalty
in order to have the document properly stamped. If s. 24 be ultimately
retained on the Statute Book, which we hope it may not, it is fair that -
some reference to it should be- made under the article ‘Conveyance’ in -
the schedule to the Act. The majority of people look to the schedule
for the stamp duby. Asit now stands, they would find no hint-there
that the amouns due on a mortgage or incumbrance, subjech to which-
the property is sold, is to he regarded as part of the consideration Habie
to duty. A similar precaution to that now suggested has been taken
by the Imperial - Legxsla.ture, which under the title ‘Conveyance’ [477}

 in Statute 33 and 34 Vie., c. 97, refers toits 78rd section amongst others, :

as explanatory of the mode in which the stamp duty on conveyances is to

“be calculated.

It would, we think, be a wholly erroneous practice to cha.rge stamp .
duty on the amounts of claims against the property mentioned only in
the proclamation of sale; inasmuch as, by the ecircular orders of thls '
Oourt, the proclamation of sale must contain an express intimation that “the
Court does not warrant the title of judgment-debtor or any other claimant
specified in the proclamation to any lot set forth in it or any interest -
therein or charge or claim thereon.” See Cireular Order Book, page 175,
ol. (b) of the form of proclamation of sale, and page 180 C, rule 11, ¢l. (5)
of - the Government Rules regulating sales by Collectors.” The Civil
Procedure Code of 1877, ss. 282 and 295, show that properbty may be
attached and sold subject to a mortgage or lien. The case of Faguir
Baksh v. Chutte'rdha,ree Ghowdry (l) shows what the words, * subject to a -

(1) 14. W.R.C.R. 209..
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mortgage " which occur in 8. 271 of Act VIIT of 1859 (the section in that

Act analogous-to 8. 295 of Act X of 1877), have bythe High Court of
Calcutta been held to mean, It may thence be inferred that a judicial

gale subject to a mortgage means a sale made expressly so subject—i. e.,

by the certificate of sale.. The power of the Court, to sell expressly

subject to a morbgage or other lien or - incumbrance, is one which mani-

festly ought to be exercised with the greatest caution, and in none except"
the clearest cases. In the present. case, the sale to the auction-purchaser’
having been, by the certificate of sale, made expressly “subject to the’
mortgage of Kuber Hargovan for Rs. 49,” -and there- being nothing to-
show that any portion of that sum consisted of interest, or that less than’
that sum was due on the mortgage for principal at the time of the sale,

we hold that the stamp duty chargeable on the certificate of sale should
be upon a consideration in the whole of Rs. §9, wviz., Rs. 49, the sum:
named in respect of the mortgage,and Rs. 10, the amount of the purchase-

money payahle by bhe purchaser, Bhagia Golla Sakra.

8 B. 478 (F.B )
[478] APPELLATE CIVIL. —FULL BENCH.

~ Before Sir Michael Roberts Westropp, Kt., Chief Justice, Mr. Justice
- Meluvsll, Mr. Justice Kemball and Mr. Justice Pinhey. '

*REFERENCE FROM THE CHIEF COMMISSIONER OF CENTRAL
ProviNcEs.t [4th July, 1881].

,Indemmty note, stamp duly on—Siamp Act, I of 1879, sch, I, arts b and 28. W
An indemnity note, passed to a railway company by a consignee and his surety’
in respect of goods delivered to the consignee, and for which he is unable to
" produce the railway receipt— by which note they undertake to hold the railway
company, its agents, and servants, harmless and indemnified in respect of all
: - - claims.to the said goods—is not ‘an mdemmty bond’ falling under art. 28, sch. I
" of the Indian Stamp Act I of 1879, but is an agreement falling under cl. (¢) art. 5,

sch, I of that Act, and, consequenblv chargeable only, with a stamp duty of,
- eight annas. e ) ;

[D., ‘L.B.R. (1893—1900) 119.]

' THE Chief Commissioner of Cenbral Provmces submitted, Ior the.
opinion of the High Court, the question-—what was the proper amount of,
stamp duty chargeable on an indemnity note ? in the following form :—

“1 hereby acknowledge to have recsived from the State
Railway . valued at Rupees * which was despatched to my
address from the shation of the State Railway on or about the
day of , the railway receipt for which has been lost; and for my-
self, my heirs, execufors, and administrafors, I undertake, in considera-
tion of such delivery &s aforesaid, to hold the . State Railway,-
its agents; and servants harmless and indemnified in respect of all claims-
to the said goods ; and I, the undersigned, s1gmng below .
congignee of these goods, certify that the first signor is the bona-fide owner
of the goods, and that I, - - . the. undersxgned surety, undertake
the whole of the said liabilify equally with the cons1gnee, and for this pur-
pose I affix my signabure hereto.

Signabure of consignee :

Wlf.ness

Slgnahure of suruty

Wxtness

*[Ttis not iound in I L. R.—ED ] -} Civil Reference No. 24 of 1881,
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