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Before Sir M zchael Roberts Westropp, K., Ghzef Justzce,
o cmd ‘Mr. Justice M Melvill. ’

THE GUZERAT SPINNING AND WEAVING COMPANY v.
GIRDHARLAL DALPATRAM AND ANOTHER.* [13bh Ma.rch 1880]

Indian Companies Act X oj 1866, s. 22—Member of company—“ Subscnber of the:
memorandum *—** Agreement (o become a member ”—Company not in existence— -
Resczssmz——Lmbzhty for calls,

The defendant, amongst others, subscribed (for 101 shares) a’ copy of tbe
memorandum and articles of association of the plaintiffi company then in process
of formation,-but subsequently, and before registration, gave notice to the

* persons most active in the promotion of the said company, thai he would with-
draw his signature, and would have no connection thenceforth with the proposed
company. His withdrawal, however, was pot accepted. Subsequently to the
receipt of the said notice the memorandum and articles of association, so signed .
by the defendant and others, were presented for registration ; but regxsttatxon

. was refused, on the ground that the said documents were not prmted. A printed, .

. copy of each was then procured and registered. The registered copies differed,

in respect of the signatures subscribed thereto, from the copies signed by the, o

, defendant. The defendant’s name was put upon the regisier of the company as-
.the holder of 101 shares, but without the defendant’s assent or knowledge, and

. two calls were made upon him in respect of the said shares. The defendant.
.denied that he was a member of the said company, or liable for calls.

Held, that the defendant was not a member of the plaintiff compa.ny either
(i) as a “ subscriber of the memorandum of association ” under the earlier part of
8. 22 of the Indian Companies Act, inasmuch as the memorandum there referred
" to was the registered memomndum, of which the document signed by the defend-
ant was not even a true copy ; or (i1) by reason of an “ agreement to take shares”,
under the latter part of that sectlan, inasmuch as the agreement there alluded
to wag an agreement with the company, and the agreement (if any) entered into -
by defendant was not, and could not have been, an agreemeut with the company, :

- the company not bexng at that time in exnstence. o

. Queere—whether it is enough, to constitute ‘a person a member of a companya -
. uuder the earlier part of s. 22, to subscribe a true copy of the reglstered memo-
randum of association, . .

" {F., 12 B. 647 (655) 5. R.,13B.1;13 B. 415 (422).]

THIS suit was brought originally in the Distriet Court of Ahmedabad,’

_where the chief offices of the plaintiff company were situated ; but, on the

application of the defendants, it was transferred to t.he ngh Court . a.i;
Bomba,y under its extraordinary jurisdiction. .

‘[426] The case had been heard during several days before Green, J., a,ll .
hheewdence had been taken, and judgment reserved. Before ]udgment -
"could ‘be given however, Green, J., became suddenly ill, and was obliged:
to proceed to Furope ; and there being no prospect of his speedy return, an

. order was made, by consent of both parties, that the case should be heard.

by two Judges on the evidence taken before Green, J., and the appeak
(if any) be directly from their judgment to the Privy Gouncll

, The suit was brought to recover Rs. 53,341, the amount of two calls
made on the defendants on the 21st February, 1877, and 15th July, 1877, -
being, respectively, calls of Rs. 250 a share in respect of 101 shares of"
the company alleged to have been subscrxbed for by the first defenda,nt ,
Girdharlal Dalpa.bram. .

* Suit No. 45 of 1877, -~ . oo
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! The second defendant was sued on the ground that he was the real

owner of the shares, the first defendant having subscribed for -them, it

‘was alleged, merely as his nominee and trustee ; butin the eourse of the .

“hearing before Green, J., l;be' case .against the sec'ondv defendant was
aba.ndoned . : :

The facts of the case, so far as material, are as follows —

The plalntlffs were a vcompa,ny formed for the purpose of erecting and
“working a spinning and weaving mill at Ahmedabad, under the following

circumstances :—In 1876 it was resolved, by certain persons living in .

Ahmedabad, to form a new spinning and : weaving company in that city,
. and a memorandum and articles of association were accordingly drawn

and engrossed (but not printed) in. Bombay, and sent up to Ahmedabad,
- in that form, for subscription. .On the 2nd September, 1876, these were
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signed by the first defendant in Ahmedabad for 101 shares, and numerous *

other signatures were added thereto hoth in Ahmedabad and, subsequently,
in Bombay. The memorandum of association provided, inter alia, that the
firm of Jamnabhai Munsookbhai and Company, of Ahmedabad, merchants,
{who were the chief promoters of the company), should be, on its formation,
its treasurers and agents. On the 13th of December, in the same year, the

.. defendant gave notice to a member of the said firm that he was no longer -

willing to become a share-holder in thesa.ld company,and would thenceforth
[3427] repudiate all connection with it.. At the date of the said notice all
the signatures subscribed to the original memorandum and articles of asso-
ciation had been already affixed. - To this notice the said firm of Jamnabhai
Munsookbhai.and Company replied that they had no authority to release
. the defendant from the liabilities of a shareholder. In the month of
January, 1877, the original memorandum and articles of association, so
.gigned by the defendant and others, were taken to the Registration Office

in Bombay, and presented for registration. Registration, however, was ° -

refused, on the ground that they were not printed, in accordance with the
requirements of s. 16 of Act X of 1866. Printed copies of the memorandum
and articles of association were then in existence ;- and a copy of each wasg
procured from Ahmedabad, and on the 16th January, 1877, these were
régistered in Bombay. The registered copies contained seven signatures,
but the signature of the defendant was not one of them. Six of the said
‘seven signatories of the registered copies had not-been signatories of the
original manuseript memorandum and articles of association, and the
seventh appeared in the registered copy as-a shareholder for a smaller
" number of shares than he had signed for in the original manuseript copy.
The defendants’ name was put upon the register ag the holder of 101 shares,
and subsequently the two calls in question were made upon him ; but the
defendant refused to pay them, alleging that he was not, and never had
been, a shareholder of the plaintiff ; company Thereupon this suit was
broughﬁ N

- Starling (with hlm quoi) for pla.mtlffs :—The defendant is liable to pay

ca.lls as a shareholder of the plaintiff company on three grounds: (i) on-

" the ground that a signature to a copy of the memorandum and articles of -

agsociation is as good ag a-signature to the memorandum and articles-

themselves; (ii) that the terms of the memorandum and articles signed by . v/ -
the defendant amount, at least, to an agreement to become & member and = ' -

take shares, which agreement will enure to the benefit of the company, '

when registered ; (iii) - that the memorandum and articles so signed con-
stitute the defendant a person’ who mustbe “ deemed to have become a
BIII—36 . = - o
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tlns%méber of ths company " under s. 22 of the Indian Gompanies Act X of
[32s] As to the first pomt Lmdley, J., (1) commentlng on 8. 23 of
the English Compa.mes Act, 1862 (2), whlch is identical with s. 22 of the
Indian Act, says: ‘the Act in substance declares that the subscribers of
the memorandum of association ‘a,nd_ all persons who have agreed to be-
come members, and whose names are entered in the register of members,
shall be deemed members of the company. 1t is conceived that persons
who sign copies of the memorandum before it is registered, are members
under this Act, as they were held to be under the Act of 1856.”” And Mr.
Buckley is of the same opinion : ““ the signature of a person,” he says (8),
¥ attached to a duplicate of the memorandum of association, and not being
the copy which is actually registered, is sufficient to bind him.” The
authority cited in both cases is New Brunswick Railway .Company v.
Boore (4) That was a decision, it is true, on s. 11 of the Act of 1856 (19
and 20 Vie., c. 47), which is not. identical with s. 23 of the Act of 1862
and s. 92 of the Indian ‘Companies Act (5), .

But it eould not have been intended by the Leglslature, When passmg
the later Act, to make any alteration in the practice in this [%29] respect.
If there had been any such intention it would have besn clearly express-

Having then signed a copy of the memorandum of association it was
too la.te, on the 13th of December, for the defendant to withdraw ; all the
signatures bad been then apyended : Kidwelly Canal Company v. Raby(G) '
Burke v. Lechmere (7). Nor was it competent for a single signatory
to withdraw without first obtaining the assent of the other signatories.
In re Oola Lead Companies; Palmer's Case (8); Smyth’s Case (9). In.
Anandji Visram v. Nariad S. and W. Company(10), where also a copy was
signed before the memorandam was registered, the judgment - proceeded

on the ground that the 6wo documents materially differed from one another, .
and it was on that ground tha.t the defendant was held not to be liable as -
a shareholder. - ‘
"~ Then, secondly, the arhxcles of agsociation of this company, especlallv
the' 10th and the 11th (11), constituted an agreemant, on the pamt. of all who

(1) Lmdley on Pa.r&nersmp (3rd ed.), p. 174. {2) 25 & 26 Vie., c. 29,

(3) Buckley on the Companies Acts (3rd ed.), p. 40. ,(4) 3 H. & N. 249.-

© (5) 19 & 20 Vie., c. 47, s. 11:— +

“The Memorandum of Association and the Articles of Association shall respecmvely -
bear the same stamps as if they were deeds. Any person signing a printed copy of the

. Memorandum of Association or Articles of Association shall be deemed to have signed

- such Memorandum and Articles respectively; and where the proper stamp has been

duly fixed on such Memorandum of Association or Acticles of Association it shall not be
necessary to stamp any printed copy so-signed: the execution by any person of the
Memorandum of Association or Articles of Assoclatlon shall be attested by one witness
ab the least ; and attestation by one witness shall be sufﬁclent attestation in Saotland

. as well as in England and Ireland.”’

' Indian Companies Act, X of 1862, 8. 22 i—
** The subscribers of the Memorandum of Association of any company under thls :
Aot shall be deemed to have agreed to become members of the company whose memo-
randum they have subscribed, and upon the registration of the company shall be entered
as members on the register of members hereinafter. mentioned: and every other person
who has agreed to become a member of a company under this Act, and whose name lB
entered on the reglster of members, shall be deemed to be a membet of the company.’
. (6} 2 Price, 93.. (7) L. R. 6 Q. B, 297, _(8) Ir. Rep. 2. Eq. 573. © -
(9) Ibid, p. 603. (10) 1B, 320. ' e
(11) Articles 10 and 11 of Articles of Association referred to above i— :
‘ “10. An application signed by or on behalf of the applicant .for shares in the
Company -followed by an'allotment of any shares therein, or the sigping of the provi-
gional Memorandum of Association of the Compa.ny by any person previously to these
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had signed the articles and the memorandum of association, Wlth the com-
pany to take shares, of which agreement, when registered, it could take
advantage ; and that a,pa,rt altogebher from the provisions of the Indian
Companies Aet, And, in this view, it matters not at all that the copy of
the articles signed is hot the copy which was registered. The memoran-
«dum and articles, when signed, amounted to an authority to .the promo-
ters to. register the company, and an undertaking, on the part of [430] the
signatories, to become shareholders of the- “company, When reglstered to
the extent of the shares subscribed far:

Then, thirdly, the defendant is to be * deemed to be a member of thig
compa.h'y 'under the latter part of 5. 22 of the Indian Companies Act (1),
since he is * a person who has agreed to  become a- member of the com-
pany, and whase name is entered on the register of members.”” The Act
says nothing as to the time when such an agreement-must have besn made.
The agreement may be made at any time before, as well as after, registra-
tion. - All that is necessary is, first, that there should be such an agree-
" ment ; and, secondly, that the name of the person so agreeing should be
a.fbetwards entered on the register, which was done in this case. If agree-
ments entered into before registration are not to be held binding, promo-
tion of companies will ‘become impossible.. Signatures to documents of
this kind involving agreements are irrevocable (In re London Coal Com-
pany (2)); and this is a contract which the company; and not only, as
wag argued below, the other signatories can enforce ::Currie’s Case (3). -

"Lang (with Macpherson), for defendant.—There are only two ways
by which, under s. 22 of the Indian Companies Aet, a man can -become
a member of a company : (i) by signing the memorandum of association,
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-and (ii) by agreeing to take shares. Now, as to the first mode of becoming.-

& member, it canmnot be daid that the' defendant became a member of this
eompany by signing its metorandum, anless it is held that the memoran-
dum and a eopy of the memorandum are one and the same thing. There
is only ‘one “ memorandum,” which is the registered memorandum, and
that the deféndant did not sign.: There is no authority for saying that,
under the English Companies Act of 1862, or the Indian Act of 1866,
signing a copy of the memorandum is enough. :In the earlier Acts;
both English (4) and Indian (5), it was expressly provided that the signing
of a printed copy of the memorandum or articles of association should
suffice. That provision [431] is omitted in the later Acts' now in force,
thereby showing the intention of the respective Legislatures that it should
not be enough thenceforth to sign a eopy, even a printed copy : here the copy
signed was not even printed, but in manuseript. It is clear from other see-
ti‘ons of the Indian Act that ! “the Memora.ndum of Associa.bion” l;a.lked of, is

- presents, shall bean accepta.uce of shares within the meaning of these Articles; and -

every person who thus, or otherwise, accepts auy shares, and whose name is on the re-
gister, shall, for the purpose of these Articles, be a share-holder. '

© 11, Themoney (if any) which the Directors shall, on the allotment of any shares
being made by them, or after the signing of the provmonal Memorandum of Association,

require or direct to be paid by way of deposit, call, or otherwise in respectof any -

shares allotted by them, shall immediately on the mscmptlon of the name of the
allottee in the reglster of members as the name of the holder of such share or' shares,
become a debt due to and recoverable by the Company from the allottee thereof, or the
" signatory ‘of the provisional Mematandum of Assocxat;lon, and shall be pazd by him
" accordingly.” o o
.+ {1) See mote 5 B. 428, -~ L (2) L R. 5 Ch. Dlv. 5?5.
. (8) 3 DeG. J. & Sm. 867 (3‘77) S . . -
(4) 19 & 20 Vie. ¢. 47, 8. 11. See note 5B,428,° © Y = SR
(5) Aof; XIX of 1857 8. 9, identical with 19 & 20 Vic., ¢, 47, 8y 11- . DL
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the registered memorandum and no other. Section 11 says “ the memoran-
dum shall, when registered, bind the Cowmpany, '&e.” Section 7 says :  the
Memorandum and the Articles of Association - shall- be delivered to the
Registrar, who shall retain and register the same.” Section 18: * Upon
the registration of the Memorandum of Agsociation, &c.” And that is the
view of the Act taken in Anandji Visram v. Nariad S. and W. Company (1):
The only case in which this point was directly considered was Palmer’s
Case (2). There, no doubt, signing a eopy, with other czrcumstances,
was held to make a man a member ; but it is clear, from the judgment of
the Master of the Rolls (3) in that case, thab signing alone would not have
been enough. As for the passages cited fromLindley (4) and Buckley (5),
those opinions were -founded on the case of New Brunswick Railway
Compcmy v. Boore (6), a case under the old Act of 1856 (7),whlch permlt-
ted signing a printed copy.

- [M. MELVILL, J. —Supposmg the sngned document had been regls-
bered, do you say that you bad withdrawn in time, a.nd would not, in tha,t
case even,.have been bound ?] : -

Even in that case we should not have been bound We may .

- withdraw any time before registration. In Duke’s Case (8), Jessel, M. R.,

says: ' Before registration the contract contained in the memorandum
may be varied, rescinded or modified.”” ‘It is merely a contract; we may
break it if we choose ;- perhaps we may be liable to an action ; but, ab any

" rate, we cannot, after rescinding it, and . a.ga.insh our -will, be put on the

register. However, that point does not arise in this case, as the copy
signed, was never registered, . And, moreover, in this case the registered

.memorandum [432] was not even identical with the copy signed. The

signatories to the two documents were different; most of the names on-
the reglstered memorandum were those of unsubstantla.l people, mere’
nominees of the secretaries, treasurers and agents. :

Then, as to the second mode of becoming a member of a company, °
wviz., by agreeing to take shares, under the latter part of s. 22 (9) of the
India,n Act. The agreement there talked of is an agreement with the -
company. There can be no agreement-with a company ~made at a time -
when the company has no legal existence.. .Our agreement (if any) was
made when the company did not exist ; it was an agreement with certain
persons to take shares in the company when it should have come into.
existence. . That' was nob an agreement with the company ; the company,
cannot sue on it; if there is any right.of action against us, it must be -
.in our co-signatories.  If we are bound to the company fo take -shares;
the company  must be 'bound to us to give -us.shares; but where is

i

. there ~evidence of any such obligation on' the  part of the companv‘)'

Tt is not contended that we communicated with, or recognized, the com-
‘pany in any way after it came into existence ; we were pution the register
without our knowledge or, assent, ind when a call was made on us we af
once repudiated liability for-it. Nor did the company ever communicate

. with us: so, if we did aver oﬁ'er to take shares, the company never accept+ -

ed that offer, and without such accept;ance there is no contracb Pella,tt’
Case (10). U o , o

NP
i

(1) 1B. 320, . (2) Ir. Rep. 2 Eq. 573, (3) At p. 603.

{4) On Partnership (3td ed) .170. . (5) On Compames Acts (3rd od. ). p 40 )
(6) 3 H. & N. 249, ) ... (7)) 19 & 20, Vie. & 4! B
(8) L. R., 1 Ch, Div, 623 © .+ (9) See note 5 B.428."

(10) L.R. 2Ch,-527, -~ .. © i . .
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v An applmatlon for shares may be withdrawn bafore allotment Buck- 1880 -
ley on Companies Acts, pp.- 46,-47 ;. Ramsgate Hotel Company v. Monte- MARCH 13,
fiore (1) ; Ritso’s Case (2).  The company was not bound to have allotted -
tis shares if we had applied ;- bow, then, can we be bound to take them ?—— LXTRA;
Wolverhampton Company v. Howkswath (8).. Kidwelly Canal Company v. ORDINARY
Raby (4) turned altogether on the precise terms of the Act of Parliament in- QRIGINAT:

- gorporating the pla.mtlff company, and Burke v. Lechmere (5) on the mean- CrIviL
“ing of the words “ subseribers’’ as used in the Companies’ Clauses Conso- T .
lidation Act, 1845.- The document we SIgned might possibly, if we had not URISDIC-, -
withdrawn our signature, have amounted to an authority to [433] apply TION;
for shares on our behalf ; but, even- then, we should have had a locus peni- g g, 398,
tentie until notice of acceptance of our application, or actual allotment.

- And neither:can the company found their case on the terms of ss. 10 and 11
of the articles of association(6) that we. signed, for they were not parties
to. that document, nor was .the document we signed the *‘ provisional - .
memorandum’ referred fo -in those  articles. That is clear; for the .-

* memorandum the defendant signed was intended to have been registered,

" and was, therefore, not provisional. -In In r¢ London Coal Company(7T)

the memorandum signed was the one registered ; so that case does nob

- apply. In no way could we be treated as sha,reholders a.fber our notice
of withdrawal on the 13th December, 1876. ,

Starlmg, in reply.—A company can take advantage of a.gteements
made prior to its formation: Touche v. Metropohtan Warehousing Com- -
pany {8), Spiller v. Paris Skatmg Rink Company (9). The offer to accept .
_ghares could not be withdrawn, and was therefore still in existeuce when
the company was formed : Palmer's Case {10). The Company, when formed,
accepted that offer, and treated defendant as the owner of the number
of shares applied for, and he is, therefore, liable for the calls. The
- agreement contemplated by s.22 (11) of the Indian Companies Act is
not necessarily one_ made after the company has come into existence.
‘ The words used are ha.s a.greed and not ** shall agree ' :

J UDGMENT

The judgment of the Courb Was delivered by

;- WESTROPP, C. J.—We bhmk that this case may be declded at once
in a fow words. * It is unnecessary.to do more than consider the provisions
of s. 22 of the Indian Companles Act X of 1866, as explained and illus-
trated by reference to other - sections of the Aet, especla.lly g8. 17 and 18,
and apply these provisions to the facts before ug.  Section 22 defines the
‘persons who are to be considered to be members of a company. The
" first branch of the section says :: “The subscribers of , the Memorandum
- of Association of any company under “this Act sha,ll be deemed to
have become members of the company whose memorandum they have o
subscribed, and upon- registration of the company they shall. [434] bse -
entered as members in the register of members hereinafter tentioned.”
Now, it is clear from reference to.other. secti ns, especially .ss. 17 and -
18, that .the memorandum of association, of -which s. 22 is conver- .
sant, is the reg1sbered memorandum.  Thab was the view of s. 22 taken in =~ ™

~

C ()T R.1Bx.109,  (2) LR.4Ch.Div. 774,  (3) 60.B.N.8.3%6. . -
(4) 2 Price, 93. - (5) L. R. 6 Q. B. 297, ‘

" (6) See note 5 B. 429, (7) L.R. 5 Ch, Div. 525, (8) L: B, 6 Oh. Ap. 671 S
(9) L. R. 7 Ch. Div. 368. : . (20) Ir. Rep.ﬁ 2 Eq. 5'._113..*

' (11) See notaﬁB 428 . . . .l
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the case 9‘f Ahandji Visram v. Nariad S: and W. Company (1), where it
was said = 8. 22 'of the Companies Act of 1866 provides that the person’

~ gigning the memorandum of association shall be regarded as a member;

and, taking the 17th and 22nd sections together, the memorandum here:

ORDINARY spoken of must be the rogistered memorandum of association.” To that
ORiGINaL View we adhere. In this case the document which the defendant signed,

CiviL
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is not the registered memorandum. It has been argued that the s1gn1ng
of a -copy of the registered memorandum is equivalent to signing
the registered memorandum, and two cases bave been cited in support
of that proposition. Bubt the first (Smyih’s Case(2) is apparently

" against and not for that contention, and in the second (Palmer’s

Case(8)) Palmer had, by many acts subsequent to his signature of a copy;
of the memorandum of association, identified himself with, and treated
himself as a member of the company ; and he was, on all those grounds,
together, and not merely because he had signed a copy of the memorandum,
held to be estopped from denying the membership. But even supposing,
though not by any means deciding, that this contention is well founded,.
it does not help the plaintiff in this case, for the document signed by the
defendant is not a copy of the registered memorandum ~of association,

and; in fact, materially differs.from it.

The 22nd section then continues :* Evety other person who has)
agreed to become a member of a company under this Aect, and whose
name is entered in the reglster of members, shall be deemed o be a
member of the company.” By these words,K we understand that every
other person who has agreed with the company to become a member, a.nd}
whose name is entered in the register, shall be deemed to bea member ;
and we think that s. 18 supports this view. These two sections
indicate that the agreement which is to bind a party must be a.n

. agreement with the company itself. [4388] Neither the memorandum’

nor the articles of a.ssocmtlon which the "defendant signed, which’
are the documents on which the plaintiff’s case against the defends,
ant is founded, form an agreement with the company. There was
no company in ex1stsence, at the time those documents were signed,
to agree with. The companv had not then been mcorporated the
memorandum of association not having been registered. ~ If these docu-
ments formed a contract with the company, thé company could have been
compelled to allot 101 shares to the defendanst, but we fail to see how:
defendant could have compelled them todoso. Kidwelly Canal Company,
v. . Raby (4) has no bearing on this case: the Act of Parliament there: '
involved éonta.ined the. words “ " have subscribed or may hereafter'
subseribe. ’

- We, therefore, hold that the defendant was not a member of i;he
‘company, and was, therefore, ‘noﬁ liable to .pay calls, and dismiss the; -
plaintiff’s suit with costs. - :

‘With the consent of both pa,rtlessthe Reglsbrar of the High Court
Appellate Side, was directed to ascertain the amount of defendant’s costs:
payable - by the pla.mtlff in the mapner and accordmg to the Scale regula-

- ting costs in'suits in the Mofussil Courts. -

Solicitors for plaintiffs.—~Messrs. Bhaishanker and Dmsha : KR ' "' :
Sohcltors for defendanb —Messrs. Rzmmgton, Hore, Gon'roy, and

Brown.. : IR B oo

wiBswo@Es. . @m Rep.2Eq 603
(3) Ir. Rep. 2Eq 573, T - (4) 2 Price, 93.
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