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orders of the High Court, and not o order a new trial by another subor-
- dinate Magistrate.” Whereas, in the present case, the evidence of the com-
plainant and his witnesses was not taken, and the accused was not exami-
ned by the Second Class Magistrate, and, therefore, the accused could nob
have been discharged under s. 215. :
.. - The order made by the Couri of Session on appeal in thls case mush
be reversed, and the appeal remitted to the Court of Session for dlsposa.l on
__its merits, . ‘
Woe notice that in the judgment of the First Gla.ss Ma.glstra,t;e he ap-
-pears to consider that the facts proved would maintain a charge of a.dulbery
an offence cogmzable by the Court of Sessmn only. -

5 B. 408 (P.C.)=8 LA, 771=5 Ind. Jur, 380=4 Sar. P.C.J. 230.
.. PRIVY COUNCIL. -
PRESENT : ‘

* Sir B. Peacock, Sir M. E. Smith, Sir B. P Collier,
Sir R. Couch and Sir A. Hobhouse.

[On appeal from the High Court of Bombazj.j

MAHARAVAL MOHANSINGHJI JEYSINGHII (Plaintiff) v. THE
GOVEBRNMENT OF BOMBAY (Defendant) (8th March, 1881.]

Toda-giras hak—The Pensions’ Act XXIII of 1871.

In part of Western India annual payments, known as toda -giras hak. made
by village communities and commuted by them into liabilities to gzmsms,
‘ have been recognized as a species of property, however unlawful their origin.

In 1862 a resolution of the Government of Bombay deseribed the position of
the girasias at that time, and gave them the option of resuming the colleation’
of the toda-giras hak formerlylevied, resorting only to legal proceedings to en-
‘force their claims, or of receiving, from the Government, allowances of an
equivalent amount ; the collections, in the - latter case, bemg discontinued on
all hands., The ancestors of the adoptive father of the plamhﬁ formerly levied
toda-giras hak ; and after 1862 the Government in respect thereof made payments
-under the tesolutmn to three brothers, of whom one was the’ plaintifi’s father;

. the laflter receiving a one-third share; whlch on his death in 1865, was no long-
er pail
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Held that a suit aga.mst the Government for payment of th's ﬁhlrd share w11:h
arrears fell under the Pensions’ Act XXIIT of 1871, s. 4, which proh1b1ts cog- .

nizance, save as in the Act provided, '‘ of any suit relatmg to any pension or

grant of money or land revenue conferred or made by the British, or any former

government, whatever may have been the consideration [408] for such peasion or

grant, or whatever may have been the nature of the payment, olaim, or rlghh
* for which such pension or grant may have been substituted.”

* Held that there was no reason, either in the language of the Act itself or 1n
any antecedent legislation, for construmg these words ag a.pphca,ble only bo
rights in the nature of pensions, .

[R.,I'IA 1=4 M.1..J.272=21 I.A, 148= GSa.r P.C.J.489 ;4 B, 432 16 B. 537 ; 22

B. 496 (499) ; 29 B. 480=7 Bom. L.R, 497 ; 4 M. 341 (343) 31 ‘M. 12= 17 M

L.J. 5¢9=3 M.L.T. 104.]

APPEAL from a decree of the ngh Court of Bombay (IOth chober,
1877), afﬁrmmg that of the District Judge of Surat (1st:December, 1876).

- The question raised on this appeal was. whether the Civil Courts weré -

ﬁrohlBit":ed by the Pensions’ Act, 1871 from taking cognizance of the suit,
without having first received from the Collector of the district the certificate

required for the msht'.utmn of claims falling under that Act. - N,
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The Courts below decided that they were g0 prohlblted ana that they,
consequently, had no jurisdiction. ) 4
" The ancestors of the plaintiff’s adoptlve father, Maha.raval Jeysmgh]x,
deceased, levied toda-giras hak from certain v1lla.ges in the Broach Col-
lectorate of the Surat District. After 1869, in aceordance with a
resolution, dated 27th November of that year, relating to foda-giras hak,
the Bombay Government made payments to three brothers, of whom Ma-
haraval Jeysinghji was one in consideration of their relinguishment of -
the collection of this giras. Maharaval Jeysinghji, after adopting the
plaintiff, died in 1865, since which time the Government had ceased to
pay hig share. This suit was brought by the plaintiff, as his adopted son
entitled to inherit it, for a declaration of his righb and to recover the
arrears. :
The following is the judgment of the ngh Court (Chiet Justlce Sir
M. R. WESTROPP and Mr: Justice M. MELVILL) in which are set forth
‘the paragraph of the Resolution of the Governmenh of Bombay, dated
27th November, 1862, relating to giras :— .

: “The District Judge of Surat having held that by the Pensxons Act
(XXIIT of 1871) he was depnved of jurisdiction t6 entertain  this suit
against Government for toda-giras, the plaintiff, Mohansinghii, has appeal-

ed bo bhls Court.

The plaint states as follows :— In the villages of Pargana Ankles- .

‘var, in the Collectorate of ‘Broach, . in the Surat. Distries, [410] there

are lands belonging to the vantas of my ancestors (mea.nmg vanta-lands

which belong to my ancestors). Likewise there has continued (to us)

from ancient times the yearly cash hak (right} of toda-giras as (our) pri-

“vate property. The same having descended as an inheritance from the

original owner of the family, came down fo be shared by lines (families):
of three sons. These (.e., the membere) of each of the (said three) lines -
used to collect (levy) sepa.rately (the) toda-giras of their respective shares

from the villages {mentioned above). Sometime after the introduction of
the English Government, the Government made an a.rra,ngement {bando-
bast) to pay (moneys) from the Government treasury in lieu of .the toda- ,
giras haks which the girasias used to collect (levy) directly from thb
village.’ The plaint then proceeded to state that up to its date the payments -
of toda-giras continued to be regularly made by Government to two oub
of ‘the three branches of the family of the original proprietor, but that the
last payment made fio the third branch was made o its representative,
Jeysinghji, who' died on the.5th December, 1865, having first adopted
the . plaintiff as - his son and heir. The plaintiff alleged that the vanta--
lands'and other property of Jeysinghji had come into his' (the plaint- .
iff’s) possession, ‘but the Collector of Broach stopped the payment of -
g SYSIng]l s share of the toda-giras ever since his death ; and that, on the
16th of July, 1873, Government, by a resolution of tha.b date, refused fo -

recognize the plamtnff ag adopted son of Jeysinghji, and, as Jeysinghji

had not left & widow, resumed his sha.xe of  the toda-giras, The plaintiff -
next alleged in the plaint that, assuming that he was not the adopted son

of Jeysmgh]x he nevertheless was now his heir, inasmuch as his natural

father, Ohandersmgh]l, was thenexi heir, ‘as eousin of ‘Jeysinghji; “whom
hé survived until Samvat 1929 (A.D. 1873-74): when' he died, leaving:the-
plaintiff, who, if not then adopted son, . and, assuch, heir of :Jeysinghji, .
was hig heir as son of Chandersinghji. The plaint claimed for the plaint- -
iff (as Jeysinghji’s share¢ of the foda-giras hak) Rs. 2,694 -per-annum
thenceforward and ten years’ arrears thereof with . interest.  He alleged.
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the cause of- aablon to ha.ve accrued on the. 16th of July, 1873, the
date of the Government resolufion resuming the toda-giras. The

. plaint was presented on the 27th February, 1876,~—1.e., about eleven years

[2311] after the last payment made to Jeysmgh]l,-—and there is nothing to
show that since the death of Jeysinghji, in 1865, either Ghandersmgh]l
‘or the plaintiff took any legal proceedings to recover the toda-giras from
Governmenb until the filing of the. present plaint.

. “The written statement, filed in defence pleaded—ﬁrst that Ach
XXIII of 1871 prevented the 01v1l Courfi from having Jurlsdlctlon to hear
the suit. - Secondly, that this toda-giras hak, havmg or1gmated in wrong
and vmlence, a suit for it would not lie.

- “It will be observed that the plaint does not ‘aver that Government
underhook to collect toda-giras, or had collected it, but simply asserted
that, after the introduction of the. English Government, that Govern-
ment made an arrangement (bandobast)——-z e., an agreement —fto pay
moneys from the Government treasury in lieu of the toda-giras haks which
the girasias used to levy directly from the villages. This statement
of the nature of the claim against and liabilily of Government appears
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fo coincide exactly with the language of Her Majesty’s Privy Couneil -

in Maharana Fatesangii v. . Desai Rallianraijt (1), where it is said

that the toda-giras annual payments * were recognized by the British

Government, which took upon itself the payment of such of them as were
previously payable by villages paying revenue, and left the liability to pay
such of them as were payable by énam villages to fall on the inamdar.’
Similarly, in The Collector of Surat v. The Hewresses of Kuverbai(2) Forbes,
J., said : ‘By an arrangement with the girasias, the Government - has
agreed to satisly their eclaims from  the public treasury, on the condition

of their abstaining from making a direct levy on the villagers.. If, then, .

this description of the .nature of the labiliby of Government given by
Her Majesty’s Privy Council and Mr. Justice Forbes, and put forth by

" the plaintiff himself in his plaint,. be correct, it would seem to ‘usto fall

within the prohibition, contained in s. 4 of. the Pensions’ Act (XXI1II
of 1871), to.Civil Courts to entertain any suit relating .to,any grant of
money made by the British Government,. whatever may: have. been the
consideration for such grant, and whatever may have been the nature
[412] of the payment, claim, or right for which such gra.nb may have been
substituted—enlarged as the .term ° grant of money is by the third
gection, which brings within the scope of that term ‘anything pavable on
the part of ‘Government in respect of any right,’ &. That word ‘ right,’
although it well may be limited to claims ejusdem generis with the objects

" of the Act, would appear fo us to include a kak or -periodical payment by

Government in respect of such an arrangement as ‘that 'alleged by the

plaint to have been substituted for thelevy, by gzraszas on their own ac- _Y

count, of black mail from villagers.. This was the view taken in Parbhau-
das Rayam v. Motiram Kalzandas(S), and, as we think, correctly taken, and

- we are of opinion that the same view holds good here if the pla,mtlff’

claim has been. rightly set forth in his plaint, As there set forth, what he
seeks, as of right, is an annual payment from the Government treasury;

which. annual payment he substantially treats as the purchase-money or-
. congideration for the abstinence, by his ~ancestors, himself, and his

suceessors, from .the levy of toda,-gzms in the villages of Anklesvar

()11 A. 84 (47) 10 B. H, C. R. 281, (2) 2 B. 11, C. B. 259 (34).
(3)1}3.203 : g
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There is between the vpresent case and that of Vasudev Sadasiv Modak -
v. The Collector of Ratnagiri (1): this distinction, that she inception
of the deshmukh’s right to his percentage on the revenue collected by
him was legal, whereas foda-giras, having generally been black mail, -
can scarcely, whatscever it may have since become, be regarded as of
lawiul origin; but Her Majesty’s Privy Council, having first given their
opinion in the Ratnagiri case upon the deshmukh’s claim, as it stood in its
inception, and upon the sanad, proceeded, in the latter part of the judgment,
to view that case independently of the origin of the claim and of the sanad,
and stated their opinion to be that the plaintiff Modak had put forward
his ¢laim in such a manner as to show that what was payable to him by
the British Governmen$ was so ‘ in respect of a right, privilege, perquisite,
.or office within the K meaning of s. 3 of the Pensions’ Aect, and to -
.negative a statement'in his plaint to the effect that, since 1842, the British
Government has received the deshmukh’s allowances, as something distinet
from revenue,. from the rayais on his behalf and as his agent under
circumstances -which would make' them liable’' to him as for money
[413] had and received,” and accordingly their Lordships affirmed the
‘decision of the High Court, which held the case to fall within the third
gection of the Pensions’ - Act and, therefore, not within the jurisdiction
of a Civil Court.. In the present case the plaintiff has put bis case so as
to bring it within that enactment, and bas not incumbered’ hl.S plamb with
any allegatlon ag to the agency of Government. :

* The learned counsel for the pla.mtlﬁ' however, endea.vourmg to
take thls case out of the scope of the term ' a grant of money,’ as defined
or deseribed in the Pensions’ Act, contended, at the hearing of the appeal
before us, that Government merely filled the position of agent to colleet
toda-giras from the villagers on bebalf of the plaintiff, and assumed fthat
position for the purpose of recovering that black mail, or Wh_a.tsoever else
‘it may be, in an orderly and peaceable manner, and preventing the riotous -
.and violent mode of levy by the girasias themselves which had preceded
the intervention of Government.. Assuming that argument to  be his-
torically true, it presents a case quite different from that stated in-the . -
plaint, which contains no allegation of agency on the part of Govern-
mené. The plaint neither avers that Government ever promised to
collect toda-giras on -behalf of the plaintiff, or asserted that it would
collect it on its own behali ; nor does it aver that Government had
hitherto collected toda-giras from the villagers, or that any moneys of
‘that nature have since the - death of Jeysingbji in 1865, as heir to whom
the plaintiff claims, been received by Governmen$ from the villagers oo
bebalf of and to the use of the plaintiff. - It was nob very clear, in the
argument on behalf of the plaintiff, whether the agency contended for was

. & perpetual agency, or an agency determinable at the pleasure of either -

pa,rtv, or of Government alone on reasonable 'notice. But whichever

-‘gpecies of agency it be, if agency at all, it is manifest that, if the plaintiff:

geriously intended to rely upon such a case, it was incumbent on him to
have amended—in fact reframed—his plaint. An apphcatlon for liberty
g0 to do ought to have been made to the District Judge.: The plaintiff:
had, from the : written statement in defence filed' by ‘the Collector

- on behalf of  Government, -timely notice that, at the hearing before

the District Judge, the Pensions’ Act would™ be relied on [314] as a
‘ba,r to the mainbenance of this suit in a Civil Court; so there cannot

RUFS T2
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have been any surprise in the mabter It- does not .appear tha.t even
~when ‘the District' Judge announced his opinion that the case comes
anbhm the prohibition contained in the Pensions’ Act, _the plaintiff made
‘any application for leavexbo amend. HEven /here, on appeal, .the amend-
ment of the plaint was rather suggested than formally applied for.
Lookmg, however, at what was said as intended to amount to an
anphca.lnon we could not perceive any good ground for allowing an indul-

gence of that nature to the plaintiff ab so advanced a stage of the litigation.

Ten years have elapsed since the death of Jeysinghji, who, of his branch
of the fa.mllv, was the last recipient of the Government commutation for
tode giras. If the plaintiff’s claim be regarded as a hak or other
immoveable property, it may not be barred by the law of limitation (see
Act IX of 1871, sch. II, arts. 131, 132, 145; and L.R., 1 Ind. App.,
34; 8. C., 10 Bom. H. C. Rep., 281). But, if it be a hak, ib Would gseem to
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come Wlthm the Pensions’ Act. " If the true nature of the claim bea

contract for a perpetual agency, and we were asked to permit the
plaint to be converted into a suit for a specific performance of such a con-
tract, we not only doubt that a suit for its specific performance would. lie—
Fry on Specific Performance, pp. 22, 245 ; Fitzpatrick v. Nolan (1)—but
we doubt that any such contract could be proved. So far as we can per-
ceive, it has not been alleged, in any of the foda giras cases hitherto: de-
: clded that Government was bound perpetually to act as agent for collection
of toda giras. In The Collector of Surat v. Pesianji Ratanji {2) where the
history of toda giras was examined very fully by Mr. W. E. Frere, then
Zilia Judge of Surat, who had considerable experience in Gujarat, he seems
o have thought that Government could only be liable when it had collected
the giras ; and the case of SambhulalGirdharlalv. The Collector of Sumt(3)
does not seem to go bevond that.” Liord Kingsdown said (p. 40): ‘The
question here is not whether the Government can be compelled to receive
and hand over these sums, but whether, actually receiving them, and
having been in the receipt of them for {4157 very many vears, it is entitled

o say that it will not pay them to'the alienee of the person to whom, but

for the alienation, they would have been paid.” Agencles alleged to be un-
determinable have been discountenanced by the . Court': Rhodes v., For-
ward(4); Kavasii Nanabhai v. Lalbhai Vallabhas (5); Shaw v. Lawles (6).
To a suit for specific performance: -the period of limitation would be three
vears from the denial of the right; Act IX of 1871, sch. II,art. 113, Aga.m if
the suit be converted into an action for the recovery of damages for miscon?
duct as an agent in ceasing to make the collection of foda giras, the period
of limitation would be three years from the time when the neglect or
misconduet oceurs (Act IX of 1871, sch. II, art. 91), . Lastly, if the suit
were transformed into an action for money had and received to the use of
the plaintiff, it is manifest from an exhibit put in evidence by the Advocate-
General on behalf of the Government, with'the consent of counsel for the
plaintiff, that such an action must fail, inasmuch as Government has, since
the introduction of ths survey mto Gu]arat declmed to’ collect toda gzms
from the villages.

£ “In Sambhulal Gzrdharlal’s (3) ease it was esta.bhshed to the sa.tns-

. faction of Her Majesty’s Privy Council, that the fode giras had been
eollected by, and was in the hands of, Government. In Umedsangji'y. The

. () 1Ir /Oha‘n.‘ Rep. 671. ' - {2) ﬁMoms 's 8.D.A. Rep; 291,
= {(3)8 M.LA. L. - {4) 1 Ap. Ca. 256.
(5) »3 I.A. 200, (6) 5 Cl & B, 129.
N N . 273 .
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Collector of Surat (1) the ngh Oour{; hmlted its decree against the Collec‘
tor to the toda giras admitted to have been collected by Governmenﬁ 1.8,y
up to 1862, the date of the survey ; and Couch, C.J., said: “We cannof
declare the plaintiff to be entitled in perpetuity,- because, if Government
were to coase to collsct the giras, it might be that his remedy would not
lie against the Government but against the villagers.” - We have not any’
doubt tha, in the case before us, the plaint was filed in its present form
without any averment that Government had collscted the toda giras sued.
for, because it is notorious that Government had long since ceased to
colléet foda giras in Gujarat; and that, although payments are made oub
of the Government treasury to many of the ancient recipients of foda gzms,
there {416] is not, since the new revenus gurvey, any assessment in re-
spech of toda girasin Government villages made upon thevillagers or their
lands, and, accordingly, no collection thade by Government in that respect:
The exhibit to which we have referred, as put in by.consent, dontains
extracts (pardgraphs 17 to 19 inclusive) from a resclusion, No. 4309, datea
27th November, 1862, of the Gevernment of Bombay, and is as follows :—

*'17." Government did not initiate these payments, but found them,
‘on obtammg possession of the country, generated by the disorder of the
previous rule. The holders were treated with unexampled indulgence,
but the peace of the ecountry called for the policy then adopted, and faith

" should now be kept with theit descendants, although they are no longet

. dangerous to the State. This the Governor in Council is prepared in the

strictest sense to do ; but he sannot allow that a ‘tax, at first so irregularly
‘imposed on the commumby, should now be extorted by the aid of legal
proceedings from the pubhc ‘purse by others than those in whose favour
the original “arrangemerits were made, or . 'that Government ‘should be
‘compelled to coutiniie its good offices between the girasias and: the
v1llage communities in. a. manner to which it never pledged itself. It
‘should therefors, be publicly declared in ‘every taluka, as the revenue
survey settlement is introdaced, that the new rules of assessment donot
‘include any such eolleetions, and thab' Government w1ll 1n future, not ald
ortake part in the collection ‘of gzras

.‘l,, ' “*18. In thus placing the girasias in the-same posxl;xon with respec{;
'to the villaga communities which they originally held, the Governor in
‘Council cannot allow them to resort to other than legal means o enforee:
stheir claims, and if any village communities decline to accede to the girasia’s
‘demands, the latter must resort to the Civil Courts. At the same tirne
‘the Governor in Couneil is not unwilling to make some sacrifice of revenus -
in order to_relieve the girasias from the necessxty of resorting to la.W, and
‘he is prepared, whenever the girasia may . bé willing to receive from
Government his present income instead of collecting it direct from the
\vxllages, to continue that income to him under such reasona.ble rulesg and
.restnctlons as may seom fit to Govemmenﬁ to, lmnose

[17] *19. The conditions on which the arrangement will be entered
mbo, are that the girasia shall consent to abandon for the future hls;
.claims against the village communities, and in return the allowances he
has hitherto enjoyed shall be continued by the State-hereditarily (during -
1good behaviour)-to the male issue of the first person "who received the
‘giras from the British treasury. The giras, or any portion of it, may
further be con(:mued to the hnea.l male issue of 2 brother of t.he first

L

@ 7 B,H.C,R.A.C.J. 50.
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- British recipient in any case in which, on inquiry, the Revenue Commis- 1881
sioner may find that hardship would be felt by the discontinuance of the MArcH 8;
giras. It-in any case, however, the allowance has been enjoyed on — ——
‘condition .of service, that condition will not be abandoned, although it FRIVY
is not expected 'ﬁhat such service can now bs taken with advantage to t.he CouNcIn.
pubhc R —
.. “TFor the reasons whlch we ha.ve a.bove agsigned, . we thmk it jg 3B.-308 .
-doubtful whether we should confer any benefit upon the plaintiff by grant- (B.C.)=
ing to him permisgsion to amend his plaint. Whehher, however, those 8 LA, 77=)
reasons deserve much weight or not, we are of opinion that we ought not 3 Ind: J“"
to grant to him any such permigsion, he not having made any application 380=4
for leave to amend in the Court of first instance, although be had timely. Sa.r. B.C.J,
warning, before the hearing of the cause there, that the Indian Pensions’ 230.;
Act. would be pleaded as excluding the jurisdiction of that Court.

“ We affirm the decree, and direct the parties resnecblvely to bear
bnelr own costs of this appeal.” : ,

 Leith, Q.C., and R. V. Doyne, for the a.ppel]ant
- Scoble, Q. C and J.. D Mayne, for the respondent;

The argument for the’ appellant was: that this suit was one to en-
force a contract made by the Government which had agreed to pay to the
predecessors in estate of the appellant, an equivalent for the foda giras
formerly levied. This confract was founded on the consideration of the
girasias ceasing to levy giras. On thls contract the suit was based, and ,
was, therefore, not a suit relatmg to ."“any pension or grant of money or
land revenue "’ within the meaning of the Pensions’ Act XXIII of 1871°
The construction of that = Aet, ‘which was in restraint of the right
conferred by the regulations, of resort to the Civil Courts for redress
[418] in claims against the ‘Government, should be strict. According to
its true construction, the Act ‘should be limited 'to suits ‘ejusdem generis
w1th ‘grants and pensions ' taken in the sense indicated by the context.

Reference was made to Makarana Fatesangji Jasvatsingji v. Desai
Kallzanmm Hekoomutraiji(1), Parbhudas Rayajs v. Motiram Kaliandas(2),
Vasudev Sadasiv Modak v. The Collector of Ratnagzm (3) Shahzadee
.Hazara Begum v. The Collector of Burdwan(4).

Counsel for the resnondent were not called unon .

- JUDGMENT.

‘Their Lordshms ]udgmenb was delivered by

 SIRM. E. SMITH —This is a suit brought by the appellant in the
Dlsmch Court of Surat, clalmmg, as- the adopted  son of Maharaval
Joysinghji Bhagvansmgh]l to. recover from the Government of Bombay.
certain payments in respect of a toda-giras hak formerly levied by his
ancestors upon certain villages in the Surat Distriet. Tt appears that the
Government has for many years made payments on account of this toda-
giras hak (divided into three parts) to three different branches of the
appellant’s family ; his adoptive father, through whom he claims, being
paid one-third. 'The father died in 1865, and upon his death the Govern-,
ment either refused to recognize the -plaintiff as the adopted son, or
congidered that, as an adopted son, he was not entitled to . receive the
payments, and discontinued them. The action is brought, in consequencq

Ng '

(1)1 LA, 34=10 B.H.G.R. 981, (2 1B.208,
(8) 4 LA, 119, . {4) 23 W.R. 878
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Sf th;:t dlscontmuance, to recover the arrears from hhe tlme of the fathet 8
eal

The Governmenb demed the rlght of the appella,nti to brmg this - sulb
in the Civil Courts, relying upon the Pensions’ Act of 1871. The Courts -
below, both the District-Judge of Surat and the High Courf on appeal;
have held that the Government is.entitled to rely upon that Act, and that
the Civil Courts ecan take no cognizance of the suit.

It is unnecessary to enquire at any length into the origin of these
toda-giras hak. -1t would appear that they had their origin [#19] in
arbitrary exactions made by strong and powerful persons, who obtained
the name of girasias, upon the village communities ; that those arbitrary
exactions were in some -way commuted into fixed payments by the
villagers, in consideration of which the girasias gave up their claim to
make arbitrary exactions, and also undertook to defend the villagers
against the exaction of others. The nature of these haks has been defined
in two cases by this Board, the latter of which only it will be necessary to
refer to. In the case of Maharana Fatesangji Jasvatsingji v. Desai
EKallianraiji Hekoomutraigi (1) there is this -description of them :—The
determination of this question.“ involves the consideration of the nature

-of atoda-giras hak. A good deal of learning on this subject is tio be found

in the case of The Oollector of Surat v. Pestangi Ratongi (2), and in the .
case of Sambhulal Girdharlal v. The Collector of Surat (3), to which their

, Lordships have been referred. They do not think it necessary to go at any

*length into this. If is sufficient to state that these annual payments,’
although originaily exacted by the girasias from the village communities
in cerfain territories in the west of India by violence and wrong in.
1 the nature of black mail, had, when those territories fell under British
rule, acquired by long usage a quasi legal character as customary annual
payments ; that, as such, they were recognized by the British Government, -

“which ook upon itself the payment of such of them'as. were previously
~payable by villages paymg revenue, and left the liability to pay such of them -

as. were payable by tnam villages fo fall on the -inamdar. And since the
decision of the before-mentioned ecase in the 8th volume of Moore, p. 1, it
cannot be questioned that the foda-giras haks of the former class consti- -

"tute a recognized species of property capable of aliénation, and of

geizurs and sale undér an execution.” It must, therefore, be taken, affer .

" the two decisions of this Board, that these kaks have been recognized as a

species of property, however unlawful their origin may have besn. The .

- plaintiff bases his claim upon’ that view of the hak. The plaint states

that his ancestors had certain lands, and  likewise:there has continued
to us from ancient times the yearly cash hak (right) [420] to toda-giras

* ‘as our private property.” ‘Then it goes on: * Some time' after the infro---

duction of the English Government the ' Government - made an arrange-:
ment (bandobast) to'pay from the Government treasury in Lieu 'of the
toda-giras haks which the' girasias used to' collect or levy directly from-
the village.” It seems that there was a resolution of the Government of '
Bombay in 1862, which described the position of the girasias ab that’
time, and gave them the option of ‘resuming the collection of the former
haks from the villages, or of receiving from the Government allowances-
of an equivalen$ amount, the "Government in that case discontinuing the
further receipt of the haks. The resolution says: * It should, therefore,

be publicly decla;‘ed in every taluka, as the revenue survey sethleme’nt is

(1) 1LA. 34 (¢6). . (2 3 Morrig's 8,D.A, Rep- 291, ~~ .(8) 8M.LA L. .
' 276 o ‘
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introduced, that the new rates of assessment ao not include any such
~ collections, and that the Government will, in- future, not;aid or take part

in the collection- of giras. In thus placing the girasias in the same
position with respect to the village communities which they originally
held, the Governor in Council cannot allow -them to resort to other
than “legal means. to enforce - their eclaims, and if any village commu-’
nities decline to,accede to the girasias’ demands, the lattber must resort
to the Civil Courts. . ‘At the same time the Governor in Council is not un-
willing to make some sacrifice of revenue in order to relieve the girasias
from resorting to law ; and he is prepared whenever the girasias may be,
willing fo receive from Government his presenf income, instead of collect-
ing it direct from the villagers, to continue that income to him, under:
such reasonable rules and restrictions as it may seem fit to Government to,
impose.” Then: * The conditions on which this arrangement will be en-.

. .tered into, are that the girasia shall consent to abandon for the future his’

claims against the village communities ; and in return the allowances he.
hag hitherto enjoyed shall be continued by the State hereditarily (during
good behaviour) to the male issue of the first person who receives the giras:
from the British treasury.” The arrangement with the plaintiff’'s
ancestors, stated in the plaint, is of the kind described in this resolution.
though it appears to have been made before 1862. Payments of money in
lieu of the hak were made before that year, and were ,continued by the
Government down to the [421] death of the pla,mtnff s father, with

.regard to the three shares; and since that time the Government has’

apparently continued to pay the two other sherers, though they ha.ve dlS-
contmued the payment to the plaintiff.

The nature of toda-giras hak having been adverted to their Lordships
have now to refer to the Statute upon which the question, and the only
question, in the appeal turns. The 4th section is this:—" Except as.

" hereinafter prov\lded no Civil Court shall entertain any suit relating to any

pension or grant of money or land revenue conferred or made by the
British or any former Government; whatever may be the consideration for
any such pension or grant, and whatever may have been the nature of the
payment, claim, or right ‘for ‘which such pension or grant may have been’
substituted.” It has been shown that this hak, whatever it originally was,

_ had acquired the character of a right, and the plaint bases the claim of the

plaintiff upon its being a right. That being so, it appears to their Lord-
ships that the present suit is one of those which fall directly and plainly
within the language of this clause. Itisa suitrelating to a grant of money
conferred by the British - Government; and the Civil Courts are

_prohibited from entertaining any suit relating to such a grant, whatever
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may have been: the consideration for it, and whatever may have been the |

nature ‘of the payment; claim, or right for which such grant may have

been - substituted. There is in this case a ' grant of money by the -

Government, and a right for which it was substituted. - It, therefors, falls’
within the language of the fourth clause. - The right of the girasias was:
of - a peculiar and precarious kind ; and- allowances in respect of rights of
this nature are clearly contemnla.‘ﬁed by the Act, a.nd intended to bé includ-

ed in it. If there were any doubt; the previous’ cleuse, the third, whlch B

is expla.nabory of the expression gra.nt; of money or land revenue, ‘may’
be looked ab. Itis as follows —"In this Act the expression ‘grant of
money or land' revenue "‘includes anything payable on'the part of the'
Government in respect of any right, privilege, perquisite, or office.””” Even I

. if the a.rra.ngemenb made by the Government was nob stnctsly a gta.nt fihe

’
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suit relates to money payable by the Government in respect of a right. - It
was argued that the construchlon should be limited to rights ejusdem generis
fa22] with pensxon But fhere is no sufficient ground for so limiting the
language; and it is to be observed that the words of the Pensions’ Act of .
1871, which include this.ecase, are not found in the former regulations
relating to pensions. There is no reason, therefore, either in the language
of the Act itself, or in the antecedent legislation, for construing these
words as applicable only to rights of the nature of pensions.

It was contended, further, that this case is founded upoﬁ a conbréct;;v

. and it was said that, if it is embraced by the Act, all contracts for the

payment of money must be held to be included in it. But that is not so.
The Act applies o grants of money in respect of, or in substitution for, -
some right, privilege, perquisite, or office. Undoubtedly, in some sense,
it may be said that the arrangements made between the Government and
the girasias were in the nature of contract ; but that contract, if it were one, -
resulfed in the abandonment, on the parb of the girasias, of their claim to
make collections from the v1lla,6ers, and in the allowance of monsy by the
Government in lieu of them. It is that allowance whlch falls within the
operation of the Statute.

It was contended in the Courts below, and appears to have been the
principal contention there, that the Government were in the position of
agenis for the appellant to receive the collections, and were, therefore,
bound to pay over to him the amount of the former zak. But this argu-
ment entirely fails of foundation, for the Government since 1862 have
abandoned the collection of the hak from the villagsrs ; therefore, having
received no money, they have nothing to account for to anybody. Their
Lordships think i right to observe that this argument was not pressed at
tha bar to-day, though it appears o have been very strongly relied upon
in the Courts below.

This is not the first time that the Pensions’ Act of 1871 has come
before this Board. In the case of Vasudev Sadasiv Modak v. The Collector of
Ratnagiri (1) an action was brought to recover certain payments on
account of a grant which had been made to a deshmukh in consideration of
some ancient dues which ‘hig ancestors had received. It seems that the -
deshmukh was a collector [428] of Government revenue, the “office being
hereditary, and that the deshmukhs had been accustomed to receive a cerfain
share of the revenue which they collected. The suit was brought against the
Government for payment representlng the old allowances, which it appears
the native Government undertook to make; but the Board held that, by,
the terms of the Act.in quesmon, the Civil Courts were prevented from
taking cognizance of the suit. It is said in the judgment: ‘‘ Their Lord-
ships are of opinion that, whatever the foundation of the deshmukhs’ rights
originally was, the sanad must now be treated as the foundation of those
rights as they exist. At the date of that document the receipt of the old
allowances hadlong been interrupted. The whole of what was received
from rayats went into the coffers of the State, which paid its collectors by

* salaries ; and, consequently, the restoration of the old allowances by the

Pelshwa was, in substance, a grant by him of part of his land revenue,
and, therefore, falls within the terms. of the fourth section, without the
aid of the third, as a grant of money or land revenue conferred by a former
Government ? It gseems. to t.helr Lordshlps that thls decision very nea.rly .

(1) 4 LA, 119,
278
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,governs thls case, if any auﬁh011by were wanbted for an mfserpretatlon of ﬁhe,,-

plain language of the Act.
Their Lordships find that the ngh CQurt of Bombay, in the case of
- Parbhudas Rayaji v. Motiram Kaliandas (1), give a like construction to
the Act. The observations, however, of the Judges can only be treated as
dicta, since they decided the case upon the ground that, the suit having
been brought upon a decree obtained before the Acb had come into opera.tlon,
it was no$ a bar to the suit. Coy
The only case which af all looks the other ‘way is one in the ngh
Court of Bengal (Shahzadee Hazara Begum v. The Golleotor of Burdwan
and another (2)). The head-noté is: "One Khajah Anwar Shahad, a ser:
-vant of the Delhi emperor, having been killed in Burdwan while ﬁghtmg for
his master, the emperor built a tomb over his remains, and ma.de a gra.nt'. of
land (five mouzahs) to his family for the purpose of maintaining it in the
manner usual amongst Mahomedans.. This grant was: subsequently con-
firmed to a descendant of Shahad and his heirs. Some years later the
{423] land came into the possesswn of the Rajah of Burdwan, who paid
to the grantees a certain sum of money annually. When the perpetual
sebtloment was made, the British’ Government continued the payment
on account of the ra}ah in whose zemindari four of the five mouzahs
were incorporated.” It seems that the vearly payment was a sum of
" Rs. 3,690. Mr. Jugtice Glover says: “Itis an admitted fact shat this
annual payment was made by the rajah on account of these mouzahs,”

'— that is, the five mouzahs referred to—" and it seems to us that such -

payment was, to all intents and purposes, the rent of the land transferred.”
After the permanent settlement the Government continued this payment,

whether as of right or ag an act of generosity, may be a question. How-

-ever, supposmg the payment to have been obligatory, the nature of the
obligation i is, treated by Mr. Justice-Glover as an obhgatlon to pay rent.
He says: “ And if the Rs. 3,690 paid to the family of Anwar Shahad by
the zemindar of Burdwan was the rent of the five mouzahs, how was the
payment changed in its nature by being made through the British
Government? ” Their Lordships cannot help saying that it was a violent
assumption that the Government were paying rent for these mouzahs,
However, having made that assumption, the learned Judge decided that
the payments were pot within the Act. The decision,: thus. explamed
does not affect the question in the present appeal.

" - For these reasons their Liordships think that the ]udgment;s below
aro correct ; and they will humbly advise Her Majesty to affirm the
judgment of the High Court, and to dismiss this appeal with costs.

Solicitors for the appellant : Messrs. West, King, Adams & Co
Sohcltor for the respondent Mr, H Treasure '

(1)1B, 206, . . @mswRas
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