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Surgeon’s evidence is to the eonﬁrery effect), nor that the clothes, either
of the complainant or the prisoner, showed any stains which would

indicate to what point the prisoner’s crxmma,hty had proceeded.

_In saying this it is not necessary that we  should impute dishonesty
or intentional exaggeration to the complainant. The unsa.tlefa.ctory nature
of the evidence on this point may perhaps be attributed to ignorance,
arising from youth or innocence; for she is stated never to have had
sexual intercourse, and she may therefore, possibly, be unable to describe,
with any intelligence or accuracy, the nature and extent of acts directed
to that purpose.

For these reasons we find the prisoner Shankar Gyanu not guilty of
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attempt to commit rape, but guilty of using criminal force to a -woman

intending to outrage her modesty—an offence punishable under s. 854 of.

the Indian Penal Code: and as we consider the assault to have been one of
- ‘an aggravated character, we sentence the said Sha.nkar Gyanu'to rigorous
1mprlsonment for I:wo years. :

Order 'accordz'ngly.

5 B. 405=6 Ind. Jur. 37,
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Before Mr Justzce they and Mr. Justwe Nanabhai Handas

THE GOVERNMENT OF BOMBAY/" SHIDAPA.* [13th April, 1881 ]

The Cade of Criminal Procedure s. 147-—Dismissal of compiaint—Revival of complaint,

A person made a complaint to the polica that the accused had enticed away his

wife {a non-cognizable offence), and committed theft (a cognizable offence). The

* police inquired into the latter offence only ; and finding no prima facie case made

. ous, reported to that effect to a Magistrata, who dn:ected that that offence be
expunged from the list of reported vffences,

" Held that under the circumstances, there ‘had been no dlsmlssal of the com-
‘plaint in respect of the former offence; and that there was no bar to the eoma
~ plaint into that offence being taken up and proceeded with.

THIS was an appeal by the Government of Bomba.y aga.lneu the order
of C. F. H. Shaw, Sessions Judge of Belgaum, reversing the convietion
and sentence of one year's rigorous imprisonment [408] recorded by
R. B. Balkrishna Devra.v, Magistrate (First Class) against the accused,
charged with enmcmg away & marrled woman, under 8. 498 of the Indxan
Penal Code.

‘The facts of the case fully a.ppea.r from the judgment of the Court.

Hon. V. N. Mandlik (Govt. Pleader), for t‘.he Government

. Pandurang Balibhadra, for the accused. .

‘

JUDGMENT.

o PINHEY J. —This is an appeal by Government from an order of the
Court of Sessions at Belgaum' reversing, on appeal, a conviction and

gentence recorded by Mr. Balkrishna Devrav, First Class. Maglstrate m

tihe Belgaum District, against Shidapa Basapa.

- Shidapa Basapa was convicted by the First Class Magletra.te, under
8. 498 of the Indian Penal Code, of enficing away with ‘criminal intenf
a married woman, an offence friable by a. Magistrate of the First or

Second Class. 'l‘he Gourt of Sessmn reversed the conviction, on the
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ground that the First Class Magistrate had no jurisdiction to try the
case, as the complaint against the accused had been already dismissed
by a Second Clags Magistrate under s. 147 of the Criminal Procedure Code
and the Firgt Class Magistrate was not authorized to re-hear the com-
plaint, and try the case, under s. 298 of the Code of Criminal Procedure.

We are of opinion that the Court of Session was in error in dispos-
ing of the appeal of Shidapa Basapa, and reversing the convietion and
gentence recorded against him by the First Class Magistrate, for the fol-

lowing reasons.

‘ ‘We are of opinion that the complaint, against the accused, of an
offence punishable under s. 498 of the Indian Penal Code, was never
dismissed by the Second Class Magistrate unders. 147 of the Criminal
Procedure Code. Under that section, a Magistrate, before whom & com-
plaint is duly made, may, if, after examining the complainant, there
is in his judgment no sufficient ground for proceeding, dismiss the com-
plaint. No complaint of an offence under s. 498 of the Indian Penal
Code wns ever duly made before the Second Clags Magistrate, nor was any
[407] examination of the complainant in respeet of such an offence held by
the Second Class Magistrate. There could, therefore, have been no dlsmls-
sal of the complaint by the Second Class Maglstra.te

What happened bafore the case came before the Pirst Class Magis-
trate was this : the complainant made a complaint to the Superinteadent of
Police, alleging thabaccused had enticed away the complainant’s Wlfe, and
taken away some ornaments. The enticing away the woman was a ‘non-
cognizable’ offence; but the alleged stealing the ornaments, was one of
which the Superintendent of Police could take cognizance. The Superin- -

“tendent of Police sent the complaint to a subordinate policeman (a chief
. constable) for inquiry. The chief constable searcely noticed the allegation

as to the enticing away of the woman, but inquired into the alleged offence
of theft under s. 379 of the Indian Penal Code, aud considering that no such
offence was even prima facie made out, he so reported to the Third Class
Magistrate at Chikodi, under s. 117 of the Code of Criminal Procedure.
The report came- before the Second Class Magistrate at Chikodi,
who, concurring with the chief eonstable, directed him to strike off the

, offence complained of from the list of reported offences. It is clear that

the chief constable could not legally, and did not, inquire into the alleged
enticing away of the complainant’s wile, mentioned in the pefition. The,
chief constable could not, under 8, 110 of the Code of Criminal Procedure,.
have investigated such an offence without an order from the Second Class
Magistrate. -There was then, for the reasons above given, no dismissal,

- under s.147 of the Code of Criminal Procedure, of the complaint of

an offence punishable under s. 498 of the Indian Penal Code to bar
the proceedings taken by the First Class Magistrate, which resulted in
the conviction of the accused Shidapa Basapa. In the judgment of the
Court of Session the case of Imperatriz v. Gowdapa bin Venkangavda (1).
i3 ‘cited as govermng the present case, but it does not do so. In that easeib.
was held that, *’ when an accused person has been discharged by a Subor-.
dinate Magistrate under s. 215 of the Code of Criminal Procedure, and
the Magistrate of the district, after callmg for the proceedings, consis,
ders that the order of dlscha.tge was 1mpropar, the proper course for the,
[408] Magistrate of the district to adopt is to refer the proceedings for the

(1) 2 B. 584, - -
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orders of the High Court, and not o order a new trial by another subor-
- dinate Magistrate.” Whereas, in the present case, the evidence of the com-
plainant and his witnesses was not taken, and the accused was not exami-
ned by the Second Class Magistrate, and, therefore, the accused could nob
have been discharged under s. 215. :
.. - The order made by the Couri of Session on appeal in thls case mush
be reversed, and the appeal remitted to the Court of Session for dlsposa.l on
__its merits, . ‘
Woe notice that in the judgment of the First Gla.ss Ma.glstra,t;e he ap-
-pears to consider that the facts proved would maintain a charge of a.dulbery
an offence cogmzable by the Court of Sessmn only. -

5 B. 408 (P.C.)=8 LA, 771=5 Ind. Jur, 380=4 Sar. P.C.J. 230.
.. PRIVY COUNCIL. -
PRESENT : ‘

* Sir B. Peacock, Sir M. E. Smith, Sir B. P Collier,
Sir R. Couch and Sir A. Hobhouse.

[On appeal from the High Court of Bombazj.j

MAHARAVAL MOHANSINGHJI JEYSINGHII (Plaintiff) v. THE
GOVEBRNMENT OF BOMBAY (Defendant) (8th March, 1881.]

Toda-giras hak—The Pensions’ Act XXIII of 1871.

In part of Western India annual payments, known as toda -giras hak. made
by village communities and commuted by them into liabilities to gzmsms,
‘ have been recognized as a species of property, however unlawful their origin.

In 1862 a resolution of the Government of Bombay deseribed the position of
the girasias at that time, and gave them the option of resuming the colleation’
of the toda-giras hak formerlylevied, resorting only to legal proceedings to en-
‘force their claims, or of receiving, from the Government, allowances of an
equivalent amount ; the collections, in the - latter case, bemg discontinued on
all hands., The ancestors of the adoptive father of the plamhﬁ formerly levied
toda-giras hak ; and after 1862 the Government in respect thereof made payments
-under the tesolutmn to three brothers, of whom one was the’ plaintifi’s father;

. the laflter receiving a one-third share; whlch on his death in 1865, was no long-
er pail
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Held that a suit aga.mst the Government for payment of th's ﬁhlrd share w11:h
arrears fell under the Pensions’ Act XXIIT of 1871, s. 4, which proh1b1ts cog- .

nizance, save as in the Act provided, '‘ of any suit relatmg to any pension or

grant of money or land revenue conferred or made by the British, or any former

government, whatever may have been the consideration [408] for such peasion or

grant, or whatever may have been the nature of the payment, olaim, or rlghh
* for which such pension or grant may have been substituted.”

* Held that there was no reason, either in the language of the Act itself or 1n
any antecedent legislation, for construmg these words ag a.pphca,ble only bo
rights in the nature of pensions, .

[R.,I'IA 1=4 M.1..J.272=21 I.A, 148= GSa.r P.C.J.489 ;4 B, 432 16 B. 537 ; 22

B. 496 (499) ; 29 B. 480=7 Bom. L.R, 497 ; 4 M. 341 (343) 31 ‘M. 12= 17 M

L.J. 5¢9=3 M.L.T. 104.]

APPEAL from a decree of the ngh Court of Bombay (IOth chober,
1877), afﬁrmmg that of the District Judge of Surat (1st:December, 1876).

- The question raised on this appeal was. whether the Civil Courts weré -

ﬁrohlBit":ed by the Pensions’ Act, 1871 from taking cognizance of the suit,
without having first received from the Collector of the district the certificate

required for the msht'.utmn of claims falling under that Act. - N,
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