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on to relea,se ﬁbose \Nho, in the Velannur da,comy case and ot;hers like 1(7

- have been wrongly thought to have had .stolen property in their posses--
sion, because \in‘ a ;popular sense it had been stolen. Hven within a
month I believe come residente in British India have been imprisoned for
receiving properby which could nob properly be deemed ** stolen,” because -
it was taken. in'foreign’ territory. . The restoration of these victims:of ~

- misconstruction to what must now be pronounced their legitimate calling,
" will be of essential service to the other enterprising persons across tha *

frontier (not now to be called dacoits) who, without the aid of friends on
our side, must soon have heen hampered by the cumbrous ga,xns of
thelr actlvxty and danng : _ . .

ST S o Gonm’ction quashed,

Attorney for bhe m-osecutlon : \L[r R V.. Hearn (Governme‘nt
Sohmtor) .. .

v Attorneys for the pusoner Messrs Pagme cmd Gilbert,

1
\
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Before Sw Mzchael Roberts Westropp, K., Chief. Justzce, an
TN 3' Mr. JustzcaM Melmll

Y . RN . :_:,u e H

THE GBEAT INDIAN PENINSULA RAILWAY OOMPANY (Orzgmal Defend-

_ants), Appellants . - RADHAKRISAN KRUSHALDAS (Original .~
Plaintiff), Respondent.® [4th May, 1881.] -

Railway companies—Agreement for mterchange af traﬁic-—Prmcwal and agem—Loss o
of goods—Liability, . : ;.

The - plaintiff delivered to the Ma.dras Ra.!lway Gompnnva bale of cloth
for carriage from B, a station belonging to that company, to 8, a station be-
longing to the defendants, the G.I.P. Railway Company, and obtained
from tbe Madras Company .a receipt, which recited that it was granted
‘‘gubjectt o the Tules and regulations and charges in force on'that or any -
other railway over which the goods might pass.” The goods were lost while on
the line and in the charge of the defendants, the G. 1. P. Railway Company. and

" the plaintiff sued them for damages for breach of the contract of ‘carriage.

Between the two railway companies there existed an agreement arranging for the -

“interchange -of traffic, which provided, infer alia that goods shounld be booked
‘through to and from sl stations on both lines at certain stated rates; that in
such cases one company ‘should receive payment and should acaozmt to the

other; that any claim for loss or damage chould be paid by the company in
whese custody.the goods were then lost or damaged, or if that could not be

ascertained, then by both companies rateably ; and that no alteration affecting the -

.- through t;raﬂic should be made by either company without previous notics to the,
. ‘other, The defendaunts pleaded that the suit was wrongly brought against them, .
" as there was no contract between themselves and the plaintiff,
" Held, that the suit, whether or not it might also have been brought against the
Madra.s Railway Company,was rightly brought against the defendants, inasmuch
*" as the agreement between the two companies, if it did not actually constitute a .
partnership between them, showed, at least, that the Madras Railway Company
 became the agent of the defandants to make the conttaet for carriage with ,the
pliantiffs.
Gill v, Manchester, Shez?ield and meolnshzre Razlway Oampany (1) followed.

IR 3Bom L.R. 260] PR f R -'_r;:",‘ o \f

~* Gt No- 490 of 1878 Appeal No, 395
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THIS was an action broughh against the. G'r I. P Rallway G’ompa.ny
vto recover Rs. 1,250 for breach of a contract for the carriage of goods of"
the plaintiff; ma.de with the plaintiff by the Madras Railway Company,
acting therein, it was alleged, as agents for the defendants. The goodsin
question, v¢z., a bale of cloth, were delivered by the plaintiff to the Madras
Railway Company, at Bellary to be carried from that. station, belonging
. to the Madras Railway Company, to Sholapur, .a station: belonglng to

[372] the defendant company. The lines of the two companies joined
" at Raichore, and it was between. Raichore-and Sholapur, and, therefore,
while the goods were in the custody of the defendants, that the loss ad--
mittedly took place. The plaintiffs also founded their case in the alter::
native ir tort, alleging that the loss was occaszoned by the defendants’
negligence. :
The defendants (1) denled bhelr habxllby in toto, asserfing thaA; thev

had entered into no contract with the plaintiffs; and (2)- alleged that if -

that point should be found against -them, they were.only liable to the
plamtltfs to the amount of Rs. 825.

The -other material facts of hhe case .appear ab lnngbh from the

judgment.

‘ The original hearing took place before SII‘ Charles Sargent, when the
preliminary point of liability or no liability, raised by the defendants, was

alone gone into; and Sir Charles Sargent held that the suit was rightly
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brought against the defendant company, and made a decretal order to tha.t N

" effect, and adjourned the further hearing of the case. . .

Against that order the deferidant company now appealed; the
memorandum of appeal alleging (1) that the learned Judge ought to have
"held the plaintiffs’ cause of action (if any) was against the Madras Railway -
Company, and not against the defendants ; and (9) that he was wrong in
holding that the Madras Railway  Company acled as the agents of the.
defendants in concluding the contract with the plaintiffs.

A preliminary question having arisen at the hearing of the appeal, as
to whether the order of Sir Charles Sargent appealed from,' not being an
order final'in form, was one nroperly appealable, it was suggested and
agreed fo by counsel on either side that that order should be amended 8o

~ as io be in the form of a final decree for the plaintiffs for Rs. 1,100,
the amount of damage agreed bebween the partles to have been suffered
_ by the plaintiffs. :

. Hon, F.L. Latham (Acting Advoeate General) (thh hlm Fa.’rmn) for
appellants.—No negligence has been shown: so the liability, if any, must
be merely that of a common carrier, growing out of the contract of
carriage. The question raised’ by this case is this: [373] when a-
- railway company contract for carriage beyond their own line, and

a loss - occurs ‘beyond their -own line, who is liable to be sued, the

contractmg company, or the - company on whose line the loss oceurred,

orboth ? The contract in this case is embodied  in the ordinary railway
“receipt; Sir Charles Sargent decided against us on the authority’ of hheﬁ;
case of Gill v. Manchester Rauway Campany (1), but that case is- distin--
guishable from the present in two important particulars. First, the
: agreemenb between the two companies in that case was such as almost
to constitute them partner ; the agreement in this case is very different.-
- And, secondly, in that case the confract made was to carry exclusively
on .the dafendaut company ’§ l1ne, and that appeared expressly on

(I)L R.8 Q. B. 1868.
245:
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the conbract and .was .Strong ev1dence of agency ‘The ‘goods m‘
that case were from beginning to end on- the defendant’s line And.
it is--apparent that - the ecase. was. considered a special one, for:
no earlier cases were cited. And see Chitty on Contracts (10sh.ed.), p. 451,
where that case is freated as ereabing am excepbton to the -general rule.
If that case is not to be explained by its .special ecircumstances, then it
must yield to the authority. of several cases inconsistent with it. ~Itis a
significant fact that in most of the cases the action has been brought
againss the contracting company: Muschamp v. Lancaster Railway Com-
pany (1), Scothorn v. South Staffordshire Railway Company (2), Gredt
Western Railway Company v. Blake (3).: But irn two cases, Collins v.
‘Bristol and.Exeter Railway Company (4) and Mytton v. Widland Railway
Company (5), the defendants were the non-contracting companies, and in.
both.cases they succeeded in evading liability. The later cages consider the
question whether the spacial features of .each case bring it within the
recognizel vrinciple or not: Buxton v. ' North-Eastern Railway Com-.
pany (6), Thomas v. Bhymney Railway- Gompany (N, Foulkes v. Metro-
politan Railway Company (8) S .

The only resemblance between this case and the case of Gill v
[873] Manchester Railway Company {9) is that there is a written agree-
mentbetween the two compa nies in both; but similar arrangements between
the various railway companies, though not in writing, existed in other
cases, e.g., Myiton v. Midland Bailway Gompany (6), Great Western Rail-
way Gompany v. Blake (3). The agreement in thia case doas not amount
to a gquasi-partnership. - The cases cited show that there is no contract
here with the G. I. P. Railway Oompa.nv, and the suit, therefore, was
wrongly brought against them.

Smrlmg (with him Pzgot), contra, for respondents —In no case has
ib been decided that no one else besides the contracting company was lia-"
ble.. No doubt the cases decide that the contracting party is himself lia-
ble. In Great Western Railway Company v. Blake, at p. 993, Cockburn,
C.J., says: ““ Tt is unnecessary to say whether the plaintiff would have
bad a right of action against the South Wales Raulway Company ; ab all :
evencs he has against the defendants.” ’

The only cases-cited in whlch tne company sued was not; the contra.t- ,
mg company, but the company on whose line the loss occurred, were :
Collins v. Bristol and Exeter Railway Company (4) and Mytton v. Midland

‘ Razlway Oompany In both plaintiff failed because he songhh to vary the
_contract; hero he does not. The agreement in this case is conclusive as

to the agency-of one company for the other. But I submit that the defend- .
ants are also liable on anotber ground, exclusive of contrach. They were -
in possession of plaintiffs’ goods it was their daty to carry safely, and they
dld not. - That is good prima facie evidence of negligence, and they have,
not disproved negligence, and are liable: Foulkes v. Metropolitan Railway

Company (8), Marshall v. York and Berwick Railway Company (10} .

Austm v. Great Western Razlway Company(ll) Martin v. Great Indian

(18 M. &w.m C 7 T {2) 8 Bl 841,

© (87T H. .
(4) 11 Ex. 790; 1 H. & N, 517 (Oam 8c.)’; 7 H.L.C. 194, (5) 4 H. & N. 615.
S (6) LB 8Q.B.549.- - (1) LR. 5QB 9963 T.R. 6 Q.B. 266.
: (B)LR 4 G.P.D; 267; 50PD 7. {9) L:R. 8 Q B. 186.
(10) 11 C:B. 655. - R () LR 2Q B. 42,
'246¢ '
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: Penmsula -Rathway Oompany (1), Berrmger v. Great: Eubtern Razlway
Company (2).:

* 'Cur, ‘adv. vult.
JUDGMENT.

~ [878] May 4, 1881.—The judgment of the Court was: dehvered by

- WgesTROPP, C.J.—This i ls a.q apnea.l ftom a decreﬁal ord?r made by‘
Slr Obarles Sargent; J.

- In August 1877, the Dlamﬁlffs aggnt a.t Bella.ry, a s(;a.t;xon on the
Madras Railway, dsli vered there to the Ma.dra.a Raxlwa.y Oompsmv ) bale
of cloth belonging to the plaintiffs io be. conveyed . thence . to.. Sho]apur,
station on 'the G. I.' P. Railway, and there to be delivered bo the Dlamtnffs
The bale was conveyed sa.fely ftom Bellary past Ralchore, where the
Madras Railway terminated, and was. lost between Ralehore and Sholapur;
on the defendants’ (the G. I. P Ra.xlwa.y Company’s) lme, and - was never
delivered to the plaintiffs, who, by. thelr present suit, claimed damages to
the extent of Rs 1,250 as the valus of the bale, - - The. fieth para. of the
plaint alleged * tha.t the defendants (the G. I. P. Railway Companv)
through thaeir agents in that behalf, the Ma.dras lewa.y Comnany,xagreed
with and promised the plamhlffs‘ to safely carry the aforesaid bale from
Raichore and-deliver the samse to the plaintiffs ab Sbolanur * The follow-
ing receipt for the bale, Wa.s glven by 'ﬁhe goods clerk ab Bella.rv to"\t,he

* plaintiffs’ agent:— ° o
Madras Ra,llwa.y._ ,
(T, (79). ) : ’
Goods Reeeipt Note No 135
Trafﬁc Department...
s CO ;101 oo
o Bellary Station, 11 :8-77.
Received from Balmookund, , ; =
Consigned to Radhakisan: Ganeshdas, :
. Sholapur Station.
*N umber and deseription of.goods~—_
: .1B. cloth

v

(Signed) RUGANLAL Clerk

N. B —This receipt is gra.nted subject to the Rules and Regulatnons in Iozce on
this Railway or any other Railway over which the: gaodq may pass, and must be pro-
duced before the goods can be dehveted )

-[876] The defendants by: their - erhten statemenb (after-a general
demal of their liability to pay the sunt of Rs. 1,250 in the plaint claimed;
or any parb thereof) submitted that the pla.mtlffs cause of ‘action (if- a.ny)
_Wwas againgt the Madras Railway Company and not againsgt the defendants ;
and that, if the action -did ‘lie - against the defendants, the plaintiffsi are
entitled o recover Rs. 825 only, such sum being the full value of such’ part
of the goods as is not compmsed in s. 10 of Act XVIII of 1854

The issues were :—

"~ 1. Whether the defendanbs promnSed and agreed Wlth the plamtnﬁs afl
in the 5th paragraph of the plaint alleged ? and '

2. Whether.the plaintiffs are enblhled to mamta.m hlS sulﬁ.\',

b Number to,be exptessed m worda ag well as in figures.
(1) L.BR. 3Ex 9., (Q)LR 4C.P.I 163,
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v - Both of those issues Sir Obarles Sargenb I found in the . afﬁrmatxve;
and 5o stated in his decretal order of t:ha.t date, and’ he a.d]ourned the
further hearing of the suit. ,
- Tbe present appeal is against bhat order - For the purpose, however,'
of avoiding any question as to the jurisdiction of this Court to hear this
appeal, the parties, by their respective counsel, agreed:that Sir Charles
Sargent’s order should be amended by makmg it a decree for the plaintiffs
- for Rs. 1,100, as damages for the bale of goods, the sub]ect ‘of this suit,
with costs, reserving to the defendants the right to appeal against the
ruling of Sir Charles Sargent on the issues 1 and 2 as to the liability of
the defendants to pay any damages or costs ; and that so much of his order
ag directed the adjournment of the eause’ should be struck out. !
At the time of the occurrences the subject of this suit, there was in
force an agresment in writing between the Madras Rallway Company and
the Great Indian Peninsula Railway Company intituled," A Memorandum

of Agreement; between the ‘Madras and the Great Indian Penmsula

Railway Companiss for mterchange of Traffic and Rolling Stock.” -
By the second of its provisions the .joint station at Raichore was
‘etected and maintained at the joint expense of both companies. The 1613b,

, 17th 18th and 19th.clauses of the agréement were as follows :+— -

[377] *18. That goods and parcels be invoiced and booked through fo-
and from all stations on both lines where such traffic is dealt with.” The
traffic managers of hoth Companies to supply to each other, from time to
time, the names of such small snatlons of t‘.helr respechlve Railways as do
not book goods and parcels.

*17. That the through rates and fares be in all cases the sum of
the local rates and fares of the two - Companies to- Raichore, including
terminals and carhage of both Companies, but that no terminal be cha,rged'
by either Company for Raichore station on through traffic.
< 18, 'That each Compa.ny be responsible for collecting the propor-
tion due to the other Compa.ny ou all through traffic, and - that on goods
tra.ﬁie, invoiced through- ‘ to pay,” the receiving Company check the in-
voices, and be responsible for collecting any amounts that may be under-
charged by the forwarding Company, ‘but the recelvmg Company not to -
reduce below the charge mentioned in the invoice or through way-bill -
w1bboub thé consent of the forwarding Compa.ny .

‘19. That the mileage to Raichote: from stations on each :line be -

_taken for the purposes. of this agreement as per appendix annexed, the

G. I. P.. mileage to include in all cases {except as mentioned in els. 32, 33,
and 34) 20 miles for the Thull Ghat and 32 miles for the Bhore Ghat‘v
oxira, as sanctioned by Government.” L

.. The 22nd clause was, as follows :—

*99. .. The exchange of stock, both passengers and goods, between
the two Gompames, to" extend to the whole of the lines of elther Company,
and to branches that may be worked by them. Lespeetxvely

The 24th clause was as follows :—

““94." The division of the recelpbs on the through ﬁraﬂlc to be ca.rrled
oub montshly by‘the audit. officers of the two Companies, and each Com-
na.ny to have, in division, its own local rates and fa.res. except in the case -

~ of minimum charges, as provided in cl. 23.”

The 40th clause was as follows 'i— . © ' I
-[878] " 40. That goods claims be settled by the Company in whose
custody the loss or damage océurred ; that, when this cannot be ascertained

'th.h «certainty, .the ;claim be paid in. mileage proportion, but .in.such

1248
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“{eases the consenh of both Gcmpames is o be obf,a.med before sethlemenh
"}1s made.” - ;o :
Tne 44th clause was as follows. ’ -
‘44, No alteration of rate or fare, or classification aﬁ'echmg t;he
'-,ﬁhrough traffic is to be made by either ‘Company without one month’s
‘previous nofice to the other.” .The econtention of the appellants (the
- G.L.P. Railway-Company) is that the contract to carry the bale was made
.by . the plaintiffs {(respondents) with the Madras Railway Company and

,'1

not with the G. I. P. Railway Company. [t may be.that, aceording to .

the law as laid down in Great Western Roilway - Company v. Blake {1);
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Buzton v. North-Eastern Railway Compary (2), and Thomas v. BRhymney -

Railway Company (3), the Madras Railway Company, if sved, would .

have been liable for the loss of the bale of cloth; but- it is unnecessary

for us to say, and we do not say whether or not that company is so lable, .
In our opinion the written agreement between the two companies, of

which we have above quoted the material clauses, brings this case within
the authority of Gill v. Manchester RailwayCompany(%L), upon which we
understand Sir Charles Sargent to have acted in arriving at bis decision
upon the issues ;. and albeit that agreement may not -have actually consti-
tuted a partnership between the two companies, vet it rendered the
Madras Railway Company the agents of the G. I.P. Railway Company
for the purpose of making a contract for carrying the bale of cloth over,
at least, so much of the line of the latter company as forms part of the
distance from Bellary (the place of booking) to Sholapur (the place of de-
livery,) ¢.e., from Raichore to Sholapur.. The G. I. P. Railway Company
‘have by that agreement made the Madras Railway Company their agents
~ for the purpose of, at least, so mueh of the traffic as benefits the G. I. P.
" "Railway Company, . We think' that we may in this case adopt, mutatis
“mutandis, the [379] following passage from the judgment of Meilor, J., in
Gill v. Manchester Railway Company (4):—"“The action was rightly brought

against the defendants, inasmtich as if the provisions of the agreement of .

* the 17th June, 1857, did not constitute an actual partnership between
the respective companies as to all the matters embraced by it, still they
came within the rule expressed by Lord Cranworth'in Coz v. Hickman (5)
—' The real ground of liability i§ that the trade has been carried on by
persons acting on his (the defendant’s) behalf ;’ K and per Lord Wensleydale
to the same- effect in the .same ¢ase (5): .In our. opinion the Greab

Northern Railway became, by virtue of their agreement with the defend-.

ants, the agents of the latter for the carriage of the cow with the plaing-
iff.” And, during the argument of the same case, Blackburn, J., said :

““We need not consider whether the two companies -are partners; the
traffic is carried on for the joint benefit of the two, so that they are]omt
prmclpa,ls and either may be sued (6).”

A passage from the judgment of Grove, J., in Foulkes v. Metropolitan’

szstrzct Railway (7), when that case was in the Common Pleas Division,
.was cited to us as supporting the principle on which Gill v. Manchester
Railway Company was decided, although that case doss not appear to

have been cited to the Common Pleas Division. It was this: “Were it -

necessary to decids this case upon the question of agency, the inclination
: oOf my opision is that --tha South-Western Company were, as rega.rds the

2

 ()TH.&N.987. " - (2 L.R.SQ B.569 () I.R.5Q. B. 226. :
“14) L R. 8 Q. B, 186 (191) (5) 8 H.L.C. 306 (315). .~ (6) At p.-188.. .-
(7) L.R. 4 C,P.D 280 - . ' ‘

C 49
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_'plainfitf, theageniﬁ of thequtvropolita,n Distries. Company, and that there -
was a kind of mutual ageney for their mutaal conveniencs, each Company

undertaking to aet when it was most convenient for them fo issue tickets
for their own benefit and the benefit of the South-Western Company.”
Sinee the present case was argued, an appeal lodged in Foulkes v.
Metropolitan Railway Company has. beén decided (1). On the appeal
the case assumed, to some extent, a different aspeet from that which it had
borne in the Common Pleas Division. The decision of that Division was
affirmed, There Thesiger, L.J., refers with approbation to G¢ll v. Manchester
Railway . Company. - He said (2): " If the right of the plaintiff to
1380] maintain his judgment depended solely on his establishing a con-
tractual relation between him and the defendants, I.should not dissent from
the view that such relation has been proved. The affidavit of Mr. Forbes
is not in iteslf inconsistent with the notion that the London and South:
‘Western Railway Company, in issuing tickets at their Richmond station
for stations on the defendants’ line, so issue them as agents for, or as part-
ners with, the defendants. The notion, tco, reeeives sanction from the -
decision in Gili-v. Manchester Railway Company (8). There the contract of
carriage purported to be made with- the Great Northern Railway Com-

‘pany ; but the animal, which was the subject of the contract, was to be -

conveyed upon the defendants’ line, and there were traffic arrangements
between the two eompanies, under which their rolling stock was treated as
one stock, their traffic was interchanged, and the receipts from through

traffic were divided by mileage. It was held that by virbue of those

arrangements-the Greaf Northern Railway Company, whether as partners
with tbe defendants or otherwise, became the agents of the labter -

.to make the contraet of carriage with the plaintiff. In the present case,
-under the traffic arrangements between the two railway companies, the

defendants supply the rolling stock and ecarry, in the exercise of their -
running powers, the whole of the through traffic, taking a mileage
proportion of the receipts from such traffic. with an allowance for working

‘expenses. It is admitted that traffic between Richmond and the defend-

ants’ station at. Hammersmith constitutes through traffic, and it may
therefore be urged with force that, in booking such through traffic at Rich-
mond, the London and South-Western Railway contract, either as agents

-f_or the defendants, or for the defendants jointly with  themselves. This
.view is further strengthened by the form of the tickeb issued at Richmond -

to passengers travelling from Richmond on to the Metropolitan District

-line when contrasted with that issued to passengers travelling elsewhere,

and by what is written over the booking office ; and although I am by no

-means prepared to hold that, under traffic arrangements similar to those

Whlch exist hebween the two companies, it is nobt open to a company
in the position of the London. and South-Western [884] Railway .

. Company to make the contracts of carriagein such a way as to make it-

self exelusively liable npon them, or to deny that, in most cases, it must

.be a-question for the jury whose the particular contract may be, I think

that, under the peculiar circumstances of the present case and upon the

.materials before us, .the Court would not be justified in disturbing .the

judgment for the plaintiff, and gsending that question down for trial.”
Mytton v. Midland Railway Company (4) was cited -to us on behalf of,
the appellants. But that case seems irreconcileable w11'.h_ the subsequent .

.5 C.P.D, 157, .  .(9) L.B.5 O.P.D. 166,
.8 Q. B. 186, (@) 4'H. & N. 615,

250
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‘declslon in Gell- v. Ma'nchester Razlway Company {1} alrea&v men-

tioned, and also with the passages which we have quoted from’ ‘Foulkes v.
Metropolitan Bailway Company {2). Anlin a'case oft Hooper'v. Lonhdon
" and North-Western Railway, decided in the Common Pleas Division on
the 20d December, 1880; asud reportied in the Times of the 3rd Dacember,
1880, Deuman, J., is reportéd ‘as saying: ' The ‘ease of Myitton'v. Midland
Railway does not appear to bave been cited in the 'subsequent ease of
Foulkes v. Metropolitan: Railway, but it was really: overruled by 1h ”
Lindley, J., seems to have concurred in that view.
Amongst other.eases relied. upon for the appellants: was Bmstol and

Eieter Railway v. Collins (3) which, in its various stages, afforded a

strong example as to the possible.variety of judicial opinion (4). - Neither
its facts,howaver, nor those of any other case cited for the a,ppella,nts tally.
so clossly with those in the present case as the facss in Gill v. Manchester
Ruilway, which appears to us 50-have been a just and reasonable decision,

and recognizsd[382] as such in Foulkes v, Metropolzta,n Razlway (2) by hhe'

"Court of Appeal.
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Hor these reasons we' concur thh SII' Gha.rles Sargent in his ﬁndmg '

_on the issnes.

, The defendanjs have not excased their non- delivery of bhe bale. The
plaintiffs were not bound to prove negligerce: Ishvardas Golabchand v.
G.1.P. Railway Company (5). There must, therefore, having regard to the
amendment (made by consent ‘of the parties) of Sir Charles Sargent’s
decretal order, be a decrea for the plainsiffs-for Rs 1 100 da.ma,ges, and for
the costs of the suit, and of this appeal. . o

Solicitors for the plaintiffs «— Messrs. Lynch and Tobm

%ollclbors for the defendanbs —Messrs Hearn Cleveland and thtle* '

[ . 5B.ss2.
" APPELLATE GIVIL :
Before Mr fustwe West and Mr uustme they

SAYAD NASRUDIN (Orzgmal Plamtzﬁ Appellant ?. VENKATESH
. PraBHU (Orzgmal Defendant) Respondent *
[26r,h March 1879.] . -

Act X YIII of 1861, s, 11——Procedure-—Eacecutmn-—Possesswn-—-New cause of action. K

4 plaintiff who has obtained a decree declaring him entitled to the ‘possession
of immoveable property must, under s. 11 of Act XXTII of. 1861, proceed: by
execution of the said decree, and not otherwise ; if he neglect to do so till he is
time-barred, he cannot any the more on that account bring !another suit for

s

o s ' » “‘-Appea.l No. 184 of 1877. . S
C(1) L.R. 8 Q.B.186. 7 '(2) L.R. 5 C.P.D.157, (8) 7 H.L.C. 1b4.

- (4) The Courc of Exchequer decided in favour of the defendants, the company
111 Exch, 719). The Exch,Chamber (Coleridge, J.; Wightman, J.; Cresswell, J:; Erle,J.;
Williams, J.; Crompton, J.; Crowder, J and Wllles,J )3 unammously reversed t.ha.ls
decision, and entered a verdlct for the plaintiff (1 H. & N, 5i7). The House of Lords
consulited *the . Judges,_of these . fouc: Byles, J.; Crompton, J.; Williams, J. and
Wightman, J.~—were jn favour of the plaintiff, and wwo. only—Wa.tson. B., and

Martin, B.—~were in favour of the defendants. The case was decided against the.

opinion of the majority of the Judges in favour of the defendants by the House of Liords,

there being present Chelmsford, G;'and Lords Cranwarth, Wensleydale, and Kingsiown, -

which two lagt Lords gave . cHeu‘ wdgmeuts with much doubt
(5).3 B . 120,
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