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" from a sense of this dlfﬁculby that the framers of Bomba.y Reg v of 1827
gpecified hereditary offices as immoveable properf.y, Whlle, in 1egard to all

other such property, they thoughb that the term “ immoveable” would.

suﬁicrenbly explain itself.

‘What we have to deal with in the present ease is an annulby granted
bya Hindu sovereign to a Hindu temple. The annuity [337] is not
made a charge upon land; and it is not, therefore, according to general
principles of construction, immoveable property.. That being so, I do nof
think that we need go further. Ifthe grant had been fo a Mahomedan
mosque, we should have been forced fo decide the question upon the general
construction of the term “* immoveable;” for there would be no other ground
on which we could proceed.. And I do not see why we should adopt ahy
other principle, because the grant is to a Hindu temple. That circum-
sbance may render it more probable that the grant wasintended to be in

perpetuity ; but, except to the extent of influencing us in coming to =&
conclusxon as to the intended duration of the grant, I do not think that the
eircumstance ought to affect our judgment. Indeed, if we are to hold, by
reference fo -Hindu law, -that a grant by Hindu Government to a Hindud
temple is immoveable property, while a precisely similar grant by a Maho-
medan Government to a Mahomedan mosque -is moveable property, we
must go a step further and hold that every pervetual grant by a sovereign
to an individual Hindu is of a different nature and quality from a similar

grant to an individual of any other race; -for no texts of - Hindu law have -

been shown to us which put -grants to templés on any different footing
from that of grants to Brahmins, or any other persons. It appears to me
that, were we to procead upon a principle which would conduct us o such:
a, result, we should be aetlng in direct opposition to the view expressed by
the Judicial Committee in Maharana Fatesangii v. Desai Kalianrasi. )
- For these reasons I am of opinion that the decree of the Distriet
Judge should be reversed, a,nd that of the Assistant Judge restored.
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" " EMPRESS "v 8. MOORGA CHETTY. [28th April a.nd 3rd May, 1881]

Jurzsdzctwn—-Recewmg and 'retammg stolen goods within: jurisdiction where the theﬁ
was commitled out of jurisdiction—Indian Penal Code, ss. 410, and 411—Commis+
szon to take evidence, power of High Court to grant, on application of prisoner,

* 'The prizsoner was tried at Bombay, under s. 411 of the Indian Penal Code, :
on a charge of having dishonestly received and retained stolen property, knowing .

_or having reason to believe the saxne to be stolen property. He was also charged
under ss, 108 (expl. 3) and 109 with having abetted that offence. It appeared
. at the trial that the prisoner was a clerk in the employment of a mercantile-
firm at Port Louis, in the Island of Mauritius. - On the 29th October and the
1st November, 1879 certain letters addressed by the firm to their commission-
agent at Bombay were abstracted from the post office at Port Louis. The letters

contained six bills of exchange belonging to the firm for an aggregate amount of -
Rs. 26, 550.. On . the 1st November, 1879, the prisoner sent all six bills of

) excha.nge in a letter to the manager of a bank at Bomba.y, requesting that the
. several amounts might be -collected on the prisoner’s own account, and remitted
to him by bills on' Mauritius. ' The sums were accordingly realised by the bank;
- and duly remitfed to the prisonar, ‘It was not denied that the prisoner obtain-
ed possession of the money and wused. it as his own, His defence was- that . the

223

1884
DEC. 6;
ArPEL-
“LATE

CiviL.
5'B. 322



1881

‘MAY 3.
JFoLn

BENCH.

5B, 338
{E.B)..

.5 Bom, 339 : INDIAN';DECISIONS,"*.NEWZSERIES SR A“[Yol. -

bills had -been given to him in. payment of a debt, . The prisoner was convicted © .

on all'the charges, but, the jurisdiction of the Oourt havmg been challenged on
his behalf, the questlon was reserved.
" "Held per SARGENT and "MELVILL, JJ., (WEST. bl ... dissentiente) that thd °
bills of exchange ha.vmg been stolen-at Ma.utmus in which - island the - Indian
Penal Code is not in force, could not be. regarded - as “stolen property’’ within
the provisions of s, 410, - so as to ‘render the person receiving them at Bombay .
lisble under s. 411 that the High Court of Bombay had, therefore no ]unsdxc- ;
tion, and that the convmtlon must be qua.shed B
Prevmnsly to the trial at the Sessions, the prisoner had applied to the Court )
.for commissions to Pondicherry and -Mauritius to take evidence on his bebalf.
;Tbe application was refused on the ground that the High Court had no authority
_to issue a commission in such acase, but the learned J udge (West, J.) teserved
the question for the full Coutt.
Held that the High* Court had no power to issuc a commission® out’ of the
. ]unsdlchon in a cnmlnal caseon an application by the accused.

[Overruled., 15 Cr. L, J. 207= 22 Ind. Oas 991 F., 19 B. 105 (110), R., 193 72 (76) ,'
_80P.R.1894(0r)]

UNDER g 411 of the Indlan Penal Code the prlsoner was convmted
ah the Criminal Sessions held at Bombay in. April- [339] 1881; of dis-
honestly receiving and retaining stolen property, knowmg or ha.vlng reason

~ to believe the same to:be stolen property. -

The goods had been stolen: &h Ma.untlus, and sent by tne pnsoner to g
Bombay. - - :

. The learned Judge (Wesb J ) who pres1ded a.t t_he brlal reserved hhe

_ followmg points for the.decision of the Court ;:—

. 1. 'Whether the property in guestion having. been stolen ab Maum- ,
tlus, in which 1sxa.nd the Penal Code is not in force, could be regarded ag
" gtolen property ”’ within the provisions of s. 410 of the Penal Code, so
as to render & person recelvmg 1b ‘ab- Bombay llable under s; 411 of the
Penal Code. .
2.. Whether the Court hed power, on the a.pphca.tlon of hhe Drxsoner;
to granb a commission to Mauritius to take evidence.
“" The following is the statement of the case made by his Lordsmp»
(Mr Just;lce West) in reserving the above points of law :— '
“The -prisoner in this case was. charged. before me with havmg
dishonestly received and retained* stolen property, and with having abetted
that offenée, committed in consequence of such abetment by a person not
himself having a guilty knowledge or intention. The charges related to a
group of five bills of exchange and to another single hill of exchange.
These were variously ‘laid as the property of Aroona Chellama, late agent
in the Mauritius of a firm at Madras consisting of Chukalingam :Chetty.
and: others under- the title .of Venna Moona Ravana Mana, and as the”

»properby ‘of the said Chukalingam and the other members of the firm.

- - “The theft or dishonest misanpropriation of the bills of exchange
bsing laid as having occurred at Port Liouis in the Mauritius, the jurisdic--
tion of this Court was challenged by prisoner’s counsel, on the ground
that no offence cognizable by. the High Court was sebt forth as having
been committed within the local limits of its authority. '« The bills alleged
to have been dishonestly obtained by the -aceused' had, a.ccordmg to the
charges, been by him. sent to a l)a.nk in Bombay for colleetion in Bombay
from the drawees of the several amounts;.but thls, it was contended,
implied only a possession- continuous ‘ with - that obfained at Port Louis,
not any [340] new offence within the jurisdiction of the High Court of .

' Bombay -The posséssion kept . by a thief of property stolen by him does .

pot, it was urged, constlhute a recelvmg or rehentlon of sholen propert.y
o ’ 294
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“ T determined that the trial should proceed, subject to 'my reserving

the pomt of jurisdiction, should it become necessary, for decision by a-

Court of two or more Judges.- -The jury unammously found the prlsoner;
guilty onall hea.ds of the charge.

“*On the trial it ‘appeared that a létter sent to the post otﬁce ab Porhf

Touis onthe 29th October, 1879, and addressed by Aroona Chellama to

a commission agent at Bombay, named - Pena: Lena Supramanes Chetty,.
had been absfracted from the post office at PortiLouis. A second letber
posted on the 1st November, 1879, similarly addressed, was also abstract:
ed - The first letter contained five bills of exchange-drawn on persons in’

Bombay for an aggregate amount of Rs. 16,550 ; the second contained a bill
similarly drawn for Rs.10,000. Four were dra.wn ab thirty days’ “and
two ab aixby days gight. .

“ The prisoner was a clerk in the employment of the remitting firm; of
which Aroona Chellama was agenb On the 1st November, 1879, he sent
all the six bills I have mentioned in a letter to the Manager of the Comp-
toir d’Escompte in t.hls place, requesting that the several amounts might
be collezted on the prisoner’s own account, and remitted to him by bills on
Mauritius. The sums were accordingly realized by Mons,  Vouillon, the

-Manager, and sent to the prisoner. For the defence it was said thab.the
bills had been transferred by Aroona Chellama-to the prisoner in payment
of a debt. That the prisoner had possessed and used them as his own, was
not dlsputed

‘I thought that property sbolen or criminally mlsa.pproprlated ab Port

Liouis might properly be designated “stolen property,” though pumshment
for stealing it there could not be inflicted by this Court. A person using
such property dishonestly within the jurisdiction, and by means of an
agent having it at his d1qposa.l and under hig control was, I bhoughﬁ subject
to pumshmenb for receiving or rotaining stolen property. 'The dishonest
. retention in fraud of the true owner could no%, I thought, [341] merge
for jurisdietional purposes inIndia, in the theft or criminal mlsapproprla,bxon
not committed or cognizable in thig country The prigsoner’s possession
being dishonest was itself. pumshable as such, uniess it could be annexed

- to some cogmzable act.s0 as to constitute an offence of a dlfferent deserip-

tion, and in this case, bthough there ‘bad been an act.of - a criminal
character (criminal mlsapproprla,hlon) yet as it was not’ one- cognlzable by

.. the Court the dishonest possession could not be annexed to it.

. '“ As to the charges of abetment of receiving and retaining stolen pro-
pertv, I thought that, as the receipt of the. bills and the dealing with them
by the manager of the bank at Bombay would have constituted receipt of
gtolen property if he had had the same -guilty knowledge and intention ag
the prisoner, the prisoner,-according to ss. 108 and 110 of the Indian Penal
Code, was subject to punishment for abettmg -the receiving of stolen
property, though the manager of the bank had, in fact, acted without any
gullby knowledge or intention. - -
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* On bebalf of the prisoner I was asked, before the trial began to i issue |

commlsswns to Pondicherry and Mauritius.to take evidence.on his behalf..
L dld not think T had authority-to do thls, and I rejected the application.
" "“ I have respited sentence on the prisoner, and remanded him to ga.ol
untll the determination of the points above set forth; viz.— . . - i
“ (1) As tothe jurisdiction of this Court to try the prlsoner, a.nd
"““{2) As to -whether I had authority .as to. issue commission to

. take evidence, and, if I had ‘authorlty, as to what should.be’ the effect of -

- my refusal to exerclse it.
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“1 reqnest that bbev may be demded mo T

Starlmg, for the prisoner.—I submit that this Court ha,s no Jumsalc-
fion to'try the prisoner for the offence with which he is charged. It is
admitted thab he is not an Indian subject; but a native of Mauritius." The
question is, whether the offence comes *within the provision of s. 411 of:
the Penal Code. Itis necessary that the properby received should be stolen-
property as defined by 's. 410. "It is alleged that g thefi of the property in’
question was committed, and that, therefore, it cog}nes within the definition. !
But the theft must be theft contrary to the provisions [342] of the
Penal Code and pumshable by it, while in this ease the alleged theffi.
took place at Mauritius where the Code is not in force : B. v. Debruiel (1),
R. v. Prowes (2), R. v: Madge'(3), Reg.v. Elmston'(4)., The Indian Legis-’
lature had no power to affect persons residing out of India by its legls-
lation: 3 and 4 W. IV. Where the Penal Code makes an act done out-
side the jurisdiction pari of an offence punishable by its provisions, it
does soin express words ;" e.g., ss. 121, 125, 126. The doctrine contended
for by the proSecution would -lead to great confusion. Property obtained’
by extortion is stolen property aceording to s, 410, but extortion isnot a .
eriminal offence outside of Indis.. - So that a man might innocently.obtain
properby m ‘England," Whlch if be sent it to India, would immediately
become sbolen property ” and the receiver of if could be made liable
unders: 411, - In many other ways also the possession of property might
be obtained by acts innocent abroad, but criminal within ‘5. 410 and"
other provisions of the Penal Code, It would thus be necessary for.
all persons dealing with Tadia, wherever residing, to know and to obey"
the Indian Penal-Code, which would then be pracﬁlcally in force every-
where, and not' llmlted in its operation as directed. in's. 2. Counsel’
referred to Reg. v: Advigadu (5), Extradition Act XXI of 1872, Act XI-
of 1872, Reg. v: Thurborn (6}, Reg v. Preston (7), Reg v. Dzmon (8)
‘Reg. v. Christopher (9).
“ Asto the power of the Gourt to ‘issue a. commission there does not’

,’a.ppear to bo any authority upon the point. The High Courb Criminal”

Procedura Act (X of 1875) only provides for the issue of a commission
WIt.hm the ]unsdlctuon See also Act XXI of 1879, s. 19. - He also’ elﬁed
Reg v. Pirtai (10). -

Kzrkpa.tnck for’ the Grown — Tt must be a.dmltted ﬁhah 1f the Coutb
decides in favour of its ]urxsdlchlon the difficulties that have been suggest-’

. od may possibly arise; but,’ on the other hand, if the Court disclaim

jurisdiction, mueh more serious consequences (wﬂl certainly result. . Tt,
will be possible for an' inhabitant of Bombay to [343] employ agents.in’
the Mauritius or in Native States for the purpose of dishonestly obtaining

- 'possession of properby - belonglng to other inhabitants of Bombay by acts’

which would be- cnmlnal according to the Penal Code, but which are not’

- eriminal ° ‘by ‘the  imperfect: laws of the plaees where the acts are done. "

" These agents will be at liberty to fransmit the property to their employers *

- at Bombay, whom the’ real owners w111 be una,ble to make crxmmally

l‘BSpODaIblB for their crime.
- We-contend thal the- receiving of’ stolen Droperby is a sepa.lata and"
mdependent offence. - If the act of -receiving be committed within the
Jjurisdietion, the casd i§ triable hera. No doubb the criminality of that a.cb’ :
(1):11. Cox 207, e (2) 1 Mood. 349, L 7(3).90C. &P, 29..

¥ (4) TBH.OR. 80 (117  (5)1M. 171 -~ - (6) LDenison C. 0. 387,
~ {7) 2 Denisoh C. C. 853, (8) Dearsley 0.C. 580.°° {9) Bell C, C, 27.:

" (10) 10 B.E.C.R. 356..
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depends upon whether the property is ** stolen pronerty within bhé mean-

iing of s.'410 of the Penal Code, but there is nothing in that section which
-indicates that the dishcnest transference of possessmn which brings pro-
. -perty within the class of " stolen property” must take place within

any territorial limit. The object of the two ss. 410 and 411 is to punish

"the dishonest receipt and- retaining of property within the ]umsdlct}lon

‘The main element in the offence is-the dishonesty. ' That is nof
dependent on locality, and - s 410 does not intend to make it so.
Conspiracy to commit an illegal act, is triable in the English Courts ;
although the act, 1llegal by the English law, may be  committed abroad
where that law is not in‘foree : R. v. Kohn (1), R. v. Barnard (2).

‘Reg. v. Elmston (3) is not in point. -There the offence tried was com-
mitted outside the Junsdxcblon here the offence was within it. The only
English case in point is B. v. Debrusel (4). That was a cdse tried under
Stat. 7 and 8 Geo. IV, c. 29, s. 54.° But that section introduces an ele-
ment of locality into the offence, for it makes the receiving’ of stolen pro-

perty a criminal act only when the theft has been a felony. by virtue of

this act or at common law,” so that, except the thefb was committed in a .

place governed by that statute or by English comrmon law, the English

_ Courts had no jurisdiction. There is direct authority in support of the

© jurisdiction : Reg. v. Lakhya Govind (5), Empress v. Shunker Gope (6).
" [844] In England it has been held that a person who outside the jurigdie-

tion 1nst1ga.t;es a crime within the jurisdietion, may: be tned ‘where the
offence in committed: R. v. Joknson (7). See, also, per' Campbell, CJ
in RB. v. Garrett 8).. [WEST, J., referred to B.v. Brisac (9).] - -

As to the power of this Gourt to issue & commission out of the juris-

diction in a eriminal case, that is a power which must be given by the -

Legislature [RB. v. Inhabitants of Upron (10}] and no Sbatute or Act ha.s
eonferred thls power upon the High Court (11).

" ., . - JUDGMENT.

May 3. SARGENT J.—At the heerlng of this reference it was a.dmlhted ’

, thaﬁ no authority could be found for grantmg a commxssmn in a case llke

"~ the present. .. - o s

As to the ob]ectlon that the possession of the bllls within the juris- -
* diction of the High Court was ‘only a possession -continuous ‘with that

" obtained at Port Louis in the Mauritius and did not constitute a new offence -

-within the jurisdiction, it was not insisted.on in argument: . The remarks

of my learned colleague on this point in the: reference are, to my mind,
quite conclusive as to its invalidity. There being no act of a- eriminal
character of -a differont nafure cognizable by the Court to' which the

"pogsession could be annexed, it was properly punishable as a. substantive

offence under the Penal Code if such as to satlsfy the condltnons of s. 411

of the Penal Code.

~ .The only ground on which the conviction was challenged in a.rgument
was that fhe bills, having been dishonestly obtained at Port Liouis, could
not be designated as ‘ stolen property ” within the meaning. of 'g. 411.0f

(4P EP.6. (9 4TLF. 0. (3) 7B1{0R0r0as B9, .
{4) 11 Cox 207, (5) 1B.50. - (6 6C.807. -

(7) THast 65, . - -, (8) Dearsley'C.C., at p. 241, ; . 'EU ’

(9) 4 Fast 164. (10) 10.Q.B: 835,
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.. (11} When the.motion for the commission wa.s before the Gourt the iollowmg. N
authorities and statutes were referred to ;—Archbold's Practiee (Cotnion Law Division), ..
pp. 816, 317; 3 B, 334; Statute 13 Geo. IV,c 63, ss, 40, 44;1 W, IV S 22 88 1—4;.

19 & 20 Vie.; cJ 1183 22 Vie., c. 20. ) )
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4881  .the. Penal' Code, and. that, consequently, no offence was committed
MAY'8. .cognizable by the High Court. “ Stolen property 7 is thus defined by s. 410z
— ' Property, the possession whereof has been transferred by theft ~or
FULL by extortion - or - by robbery, and property which has been crimi-

.BENCH. nally mxsapproprlated ‘or in respect. of which the offence of eriminal
8 B_338 [848] breach of trust has been committed, is designated as-stolen pro-
B perty;’” It was contended for the prisoner that the theft, robbery, crimi-
(E.B.). nal misappropriation and criminal breach of trust, referred to in this sec-
' tion, must be construed to mean the offences of theit, robbery, criminal
mlsapproprmﬁlon and criminal breach of trust respectively, and that asan
*offence’ is.defined by s. 40 to denote “a thing made punishable by this
Code,” except, indeed, in chapber iv and the sections mentioned in cls. 2
and 8 of the section (in which s.411is not included), the circum-
.. stances under which the, prisoner became possessed of these bllls in the
Mauritius did not give them the character of ** stolen’ property ” “within
.the meaning of s, 411, On the obher hand, it was contended for the pro-
gecution that, as the definition of ** stolen property ” does not contain any
territorial term, it is immaterial where the act occurred, provided it falls
‘within the. definition of theft, or of robbery, or of criminal misappropria-_
tion; or criminal breach of trust. The case of Rey. v. Lakhya Govind (1)
wag relied on in support of that' contention. In that case the prisoner
was charged with dacoity committed in the territory of His Highness the
Gaikawar ; :the Session J udge considered that the circumstance of the
stolen property being found in the Surat District gave his Court jurisdic-
‘fion.” On appeal, the Court, consisting _of- our, learned colleagues, Mr. .
Justice-West and - Mr. Justice Nanabhai, quashed the conviction of dacoity,
being of opinion that s.'67 of the Criminal Procedure Code did not apply,
and that the offence was completed at Velanpur. @ They altered; however,
the charge o one of retaining stolen property known to have been obtain- -
ed by dacoity, and upheld the sentence. In the case of Empress v.’
Shunker Gope (2) the High Court of Calcutta, consisting of Garth, C.J.,
- and Maclean, J., expressed their opinion on a reference under s. 296 of
‘the Criminal Prooedure Code, on which it is stated in the report there was
no argument, that the facts were similar to those of Reg: v. Lakhya
Govind (1), and sustained the convietion on the authority of that case.
On neither of those, occasions ha.d the Courb tbe a.dvant;age of -hearing
a.rgument R .
{3361 The oues{uon ha.s now been fully argued before us ; and much
as I regret the, practical inconvenience which may doubtless arise from an
opposite decision (at least until it can. Be remedied by legislation), I feel
myself unable to a.dops the view of the law which was acted upon in the
above cdses. Ibid 'stated in the judgment in the case of Reg. v. Lakhya
, Govind (1) thab the legal character of the retaining depended on eircum-
. gtances, the definition of which does not involve a territorial term.. This;
- I apprehend, havmg régard to:ss. 40 and 7 of the Oode, must depend upon
whether the terms ** theft, extortion, robbery, &ec.,” in 5. 410 mean the seve-
‘ral ‘ offences’ of thett, extortion, robbery, &ec., under the Code, or only the
particular cirgumstances independent of loca.llty which go to make up the
: deﬁmtlons of those. several terms; Now, chap 17 of the Penal Code is
headed * Of offences against property,” mea.mng, of course, to imply that
- the chapter treats of those offences. Slmllarly the chapter contains numer- :
ous sectlons”wwh bhe resneebwe headmgs ‘ Ot theft,” * Of extortion,”,

1B, 50" @607 ..
\‘:2,283 . .
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:shov'ving that the terms:' are used to denote the. several offences of the:

nature deseribed in the heading of the chapfer - If that be %0, why ‘in

8. 410, which treats of the offence of receiving *“ stolen. property,” are we -
to put a different meaning upon the terms “ theft, extortion; robbery, &ec.,” *

1881
MAY 3,

FoLLn -

from that which they. have clearly had in all the previous sections of that =~ BENCH.

chapter ? Ought we not, when so much depended upon the accurate use'of i
terms, to give the draftsman credit for having, in the absence.of the expres- :
gion of a contrary intention, intended to use terms in one and the same:
sense throughout the chapter. This view also derives. confirmation from

the language of the section itself, for we find the offence of cmmmal breach

.of trust ” mentioned as the last illustration of the manner :jn swhich bhe .

-property may have been dealt with so as to constituteit ** stolen: pmpettiv
Indeed, it is obvious, I think, that as the language does not-eontain any
verb denofing the act of breach of trust, as the verb * misappropriate
denotes the act of misappropriation, the draftsman made use of a peri--
phrasis to explain what -would have been: expressed by a . verh if .there,
had been a comprehenslve vetb at hig disposal. - There, 1s_ no reason to.
suppose that the word ‘ oﬁ'ence was introduced [337] in the case of
“ eriminal breach of “trust” expressly to mark a dlstmctlon bet.ween
that and previous illustrations.

La.stly, the structure of the entire Code shows tha.b the framers of 111
had in their contemplation only those acts which are. made punishable by -
this Code ifself. But it may be said that the gist of the offence - contem-
plated by s, 411 isthe dishonest intention and knowledge that the property
has been dishonestly taken out of the possession of the lawful owner, and
$hat it may be presumed to have been the intention of the Legislature to
treat the receiving and retaining of property accompanied by such .know-
ledge as an offence quite independently of the question as to where-the act

was commiftted by which the property was.so transferred from the posses- '

sion of the legal owner, ThisI am unable to admit. The presumptuou in
construing a Penal Code which.by s. 2 is confined to acts. and omissions
. within the territories of British India, would rather be, that an offence,
such as receiving and retaining stolen property whichis in its very nature
accessory to the principal act, should be confined to those acts which
- are made criminal by the Code itself. - Thig question presented itself in
England in 1861 ander the Act of 7 and 8 Geo. IV, c. 29, in the case of B,
v. Debruicl (1), At the trial of that case the quesblon arose as to whether
the prisoner could be convicted of stealing. goods in Guernsey, or of receiv-
ing stolen goods, having bought the goods in England.. Byles, J%, after
consulting Channel, B., and after decldmg that a larceny in Guernsey
could not be taken notlce of any more thana larceny in ‘France, said:
“ Nor could the prisoner be convicted, of recexvmg, because that crime
éonsisted in the guilty receipt of stolen goods ; that is to say, goods stolen
aceordmg to the law of’ England, and that law does not. recogmze &
Asﬁea,hng in a foreign country as a crime which it will pumsh ”  But it
was said that the Act of Parliament then in force making the recelvmg
stolen goods criminal, speaks of goods, * the stealing, taking, extorting,
obtaining, embezzling or otherwise dispossessing whereof shall amount to a
felony ; "’ thereby, it was sa.ld clearly pointing to an act cogmza.ble by Eng-
lish law. But the words “‘amount to a felony ” is only a mode of describing
f348] the nature of the offence contemplated by the Act, and afford
no stronger argunient in support’ of limiting ‘the goods stolen to ‘goods .

(1) 11 Cox 207.
229
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stolen aceording to the law of England than the ﬁerms theft; extortlon, !
robbery, &c. (which by the Penal Code are the names given to cerbain .-
offences under that Code); afford in favour of the limitation contended for
on behalf of the prisoner. Mr. Justice Byles’ inference—that the goods
stolen must be goods stolen according to the law of. England by which I~
understand him as meaning that this was nedessary in order to constitute-
an offence in. England—would appear to ha.ve been the resulh of general
conmdera.tlons P ORIt

It ha.s been gaid, however, that the consbrucbxon contended for by bhe
prosecutlon is - demanded by an enllghtened view of criminal jurisprudence’
as well as by the groat praetlcal inconvenience Whlch -under the special
circumstances of this ‘country will: result from a more limited ¢construc:
tion of the sectlon I fully admif the force of this argument, but it is
one of which, in my opinion, the Court cannot take notice when the -
proper construction of the ‘Aet upon. the language of the Act itself is as’

- entirely free from doubf as I deem it to be in the" present case. - To-give:

effect to it would be to travel out of the legltxmate province of judicial con--

- striction. The .proper remedy for such defect as there may be, is in;

fresh legislation.” I wish, however, to add that such legislation will require

“careful consideration. Theft, extortion, robbery, criminal misappropriation:
-and criminal breach of truss are sll -technical offences, the definitions of
.which vary very differently -in' different countries. Itis, indeed, only’
“within the last twenty yesrs that bredch. of trust has been made under
. cerbain circumstances a eriminal offence in England. If s,'411 be construed:

as broadly as is contended for by .the prosecutmn, a foreigner might be:
convicted here of retaining goods, although in his native country he would: .

~-nob have been eriminally liable for gebtting them into his possession. .

For the reasons I haye given, I am of opinion that this Court had no:
jurisdietion to try the pnsoner and that the convmtlon must, therefore, .
be quashed ,

[349] MELVILL, J —T am of t;he same opmlon o .
The Penal Code (s.. 40) defines the word ** offenca *’ as *‘ a thing made: 7’

- punishable by -this Code.” . The meaning of the térm ha.s bcen somewha.t;

enlarged by subsequent legislation, bub for our present purpose we may
confine ourselves.to the original definition. Having thus defined the

. word, and having distinetly declared (s. 7) that it is used in every part of,
. the Code in the sense stated in the definition, and in no other: sense, the
M,bode proceeds to classify eriminal acts under different chapters, which -

" are headed " Of offences against the State,” “* Of offences’ relating to the;

‘Army and Navy, ‘and so or. Each act consblbutmg an offence is deﬁned.
a nainé is given to it, and its pumshment is provided for. Having rega.rds

. to the whole structuré of the Penal ‘Code as thus deseribed; it seems to:
_me cléay that the Code only affects to deal with crlmma.l acts, in so far
-as they are offences, or tbmgq punishable by the Code. ' It restricts itself

carefully within its'own provinee ; not defining, nor evan glvmg a name o
eriminal a.cts committed by persons for Whose pumshmenb it is unable to,
prov1de ¥ Whoever ”* doés a certain act ' is said to commit theft.”

‘ Whoever commits theft shall be punished” with a certa,m punishment.
Every person, therefore, who is said to commit theft is punishable under<

“the Code. It follows that a person who is nob pumnha.ble under the
a C‘ode is nof aven said to commlb thelt.

Chapter XVII is headed ** Of offeheeq a,damst nroperty Sectlons

878 to 409 define and prov1de cpunishment for five such offences which:
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“the Code chooses - to designate as * theft,” ' extortion,” robberv, - “eri-
~minal mlsa.pproprla.txon, and ' crxmmal breach of trust.” Then comes
the - section (s. 410) Wlhh which we have now. specla.lly to deal and
. which is as follows : '“ Property, the possession whereof has been trans-
- ferred by theft or by extortion, or by robbery, and properby which has
_ been criminally misappropriated, or in respect of which the offence of

criminal breach of trust ha.s been committed, is- des1gnated as sfolen

property.” Even'if the word " offence” had not been used in this section, -

1 should still hold that we should be dlsburbmg the whole. ha.rmony of the
Code if we were to attach to the words “theft,” extortion,” &e., in 8. 410
a different signification from that which tbev bear in- the sections

immediately preceding. In those sections [ [350] the terms are confined .

to offences agamst the Code.. It would, as it seems to me, be illogical
to suppose thatin s. 410 the same terms are extended to acts, which,
though of a similar character, are not punishable under the Code.

There would probably have been no doubt about this auestlon, it bhe ,
framers of the Penal Code had not seen fit te adopt such familiar terms as

* theft,” robbery, and " extortion,” Supposing thab five persons were
to commit in England what is commonly called a robbery, and that the
property so acquired were to find its way to India, one would certainly
feel great difficulty in holding that the receiver could be convieted; under
s. 412, of receiving properby stolen in the commission of a dacoity. The
idea of descnbmg a erime committed i in Liondon as a’ dacoity would present
1tzself to' the mind as an ‘absurdity.  But when such a popular word ag
“theft” is used, the mind naturally, perhaps, bub 1llogxca.lly, is inclined
‘m a precisely opposite direction, and its first idea is that it is an absurdity
to .say that theft is not theft all the world over. -Every one fancies
. that he knows what theft is. In point of fact every one does not know it,
for I remember having had the greatest difficulty in making a Bombay
jury understand that a person who had received a bracelet as a gift
from a married woman had been guilty of hhefﬁ from her husband.
‘But no doubt the popular understandmg of the word “‘theft ™ is, in general,

, sufﬁclentlv correeb and when any one is told that the legal definition of
“stolen property " is that it is property, the possession of which has

" been transferred by theft, his' natural impulse is ‘to say that property .
-purloined by a foreigner in a foreign country is just as much stolen -

property as if the theft had been.committed in India. " The fallacy sesms
to me tolie in using the word ! theft ” in its popular, and not in its legal
.sense, and in forgetting that it is, so to speak, a mere accident that the
Indian Legislature has employed the common exgression “ theft,” when it
‘might have revived the obsolete word “latrociny,’”’ or - used any other un-

familiar term, whereby o designate a certain criminal act. The truthis— .
and the whole matter is summed up in this—that the words “ theft’ .

@

vegarded as purely technical terms, peculiar to Indian eriminal law;

- and, therefore, it would be justas [851] incorrect to say that property .

dishonestly obtained by a.foreigner abroad had been acquired by theft-
as to say that it had been obbamed by dacolty or thugges.

“y

- T am decidedly of opinion that property is not stolen pioperty within _

tthe meaning of s. 410, unless the act by which it bas been acquired has
been committed either in British India or elsewhere by. & person who is
-..1iable to be.tried intBritish. India. for offences commifted elsewhere (Acﬁ
XXIof 1879, s.9). S .

. robbery,” “‘extortion,” and so on, as used in the Penal Code, must be -

1881
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WEST J. —The question in this case of whether there wag'a dlshonesb
receipt or retentxon of stolen property, resolives itself practically into one -
of whether “stolen” is a word properly applicable to property dishonestly
taken from its owner -out of India. To. unprofessional persons it must
geom strange that a doubt can be entertained as to whether sbea.hng is

. possible beyond tha limits of British India: unpleasant experience

has' satisfiead many of them -that a thing is possible in other countries
to which they can assign no otber name. -In the Indian Penal Code,
s. 410, however, it is said that ** property, the possession whereof has been

‘transferred by theft or by extortion, or by robbery, and property which

has been criminally misappropriated, or in respect to which the offence of
ctiminal breach of trust has been committed, is designated as stolen pro-.
perty.” The part of the definition ** in respeet of which the ' offence of

. criminal breach of trust ‘ha.s been committed ’ is one,’ it is said, which,
* ag it includes the word * offence,” can be satisfied only when the breach
has been commitfed in India. In s. 40 it is said that ‘offence denotes a

thmg made punishable by this Code.” Under s. 2.a person is generally
“ liable to punishment, under this Code, for every act: contrary to the

‘ provxsxons thereof, of which he shall be guilty within the said territories **

(i.e., British Indla) _For anything - done . outside those territories a

.person is nob genera.lly liable to punishment under the Code. Hs has,

therefore, it is said, commltte\d no offeace. Criminal breach of trust

outside British India is not an offence at all. If it has been committed

with regard to any properby therefore, such Dropertv does not bherebv
become stolen property.”  The word offence 1s nof ]omed in the -
description ‘of - stolen property, to [852] the words * theft, ”* ** extortion

and * robbery;” but as it is annexed to *‘ eriminal breach of trust,” the
inference is that it is to be understood with the other degignations of crime .

also. By theft,” for instance, must be understood the *‘ offence of theft,”
by the “ offence of theft ” theft punishable under the Code though having

-been committed in British India. - If property has been appropriated (let

us say) elsewhere by a person nof its owner, there has, consequently, been

‘no theft, because there is no punishment prescribed for the transaction by
the Indian Code; _and, as there has been no theft there can in such 2 case
.be nothing to be ’ * designated stolen property.”

. "2 This is a ratber long and subtle chain of deductlon, it may be saxd
'by. which to free some men from penal liability for acts absolutely identical

in' their moral character with those for which other men are imprisoned

~ and transported. But, even in the absence of the word “ offence ” in-

--8.: 410 at a place -where it- could not well be avoided without a cettain

-awkwardness of expressmn, T should . .not have felt any doubf tha.t by
“ theft " was meant the ™ offence of theft,” and by ““robbery ” the * offence
‘of robbery.” “ Theft ” and *“robbery ” are words defined in the Code, and
must be supposed to be used everywhere in the sense assigned to them (1),

:If the possession of property . has been transferred by a thefb Whlch is not
’ 'an oﬁ”ence, that property is not ** designated stolen pronerty ' '

©* The use, however, of the word ‘' theft,” into Whlch T have thus
casually fallen, shows that the conception of that crime is really satisfied

by facts which may take place anywhere, and that, therefore, in
‘itself it is' independent of-loecality.- So also in the case of robbery -
‘or eriminal . misappropriation. ' The definitions _g_iv_an »‘o’f?.these' foence_s’, ;

’

(1) Penal Code, s..7. B T
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(as ‘I will provisionally call them), in the Pénal -Code agree, asin a 1881
penal law they ought to agree, ab least generally, with the popular May 3.
conception. *‘ Theft” is a moving of properby with a view fo take it _——
dishonestly from its possessor; robbery is theft effected by violence. FoLL )
Such definitions can be satisfied anywhere where human beings exist with DBENCH.
property of which one can deprive another. There are, on the other hand,” _ =77
[353] cases in which locality is included in the definition, Kidnapping °5: 338
from British India is a crime that can be perpetrated only on a person in (F-B.).
British India. In such casesthe speciﬁcabion of place is essential to the
complete statement of the crime; in other cases it seems necessary only
to show that theact imputed as an offence falls within the legislative
authority and the jurisdiction which have to bs appiied to'it. The act or
conduct itself is the same wherever it takes place ; the locality is important’
only because the Government of one country does not and eannot deal’
with erimes confined to another, however well their character may be,
rocognized. Wherever, then, the mentionof a particular place enters
necessarily into the definition of anything as punishable under the Indian
Penal Code, there is no offence if the thing has been done at a place not
ineluded in the definition ; where no place is mentioned in the definition,
place is not an esgential constituent of the offence as an offence-—a thing
of -which noenalihy may be predicated, but conceivable apart from that -
peenality. That is, locality is a separable accident which may be presenb '
or absenb without effect on the substanea of the thing defined.
* Offence,” it is said, denotes " a thing made punishable by this.

Code;" that is, offence is a name by which such a thing is called ; and
then such things are seb forth.  They are punishable so far as a thing is v
~ punishable at all ; a previous rule had determined who, as to person and
place, were to be subject to penalies, If verbal criticism is to have a
preponderating inflaence, I may observe that there is an inaccuraecy in
s. 40.- “ A thing”, meaning an act or omission, is not susceptible of
punishmenb. What is meant is ' a thing for which he who is guilty of
it is pumshable It had been'provided already in ss. 2, 3 and 4, what
persons in what places ‘acting contrary to the Code mlghh be pumshed '
under it. What remained was to define the acts themselves. They are’
the things which make the person punishable—"*things” determined by’

themselves as having the particular attribute, and thus fulfilling one, not
" all, of the three requisites as to person, pla.ce, and quality_ of theact done.
Tt is obvious, indeed, that an “act or omlssmn having no corporeal
existence has really no locality, fillsno place “in space, but is merely a
movement or abstinence from movement [352] of one who does fill such -
a place. Locality is, therefore, rightly connected in the Code with the
.person and the general conditions of possible responsibility. These being
ascertained, the definitions or descriptions follow of the acts and omissions
themselves, abstracted genera,lly from fime and place (and indeed from
personality also), which in each case induce punlsha.b]eness These are
oﬂ”ences, though a personal or local condition of liability may be wantmg(l),

\

(1) .The true relations of the - several xdeas may be presented in this way. The.

- subject-matter of the Indian Penal Code is crimes and the punishment of those who
commit ¢rimes—— -

{an act or omlssxon contra:y to t.he provxsmns of the Code= Quahty of act—

Lo . Offence

Cognizable - F ‘ o .

"Crime= |on the part of a person responsible=Personality
\in British India (generally)=Looality.
S 233
© B III—30 :



1881
" MAY 3.

" Funn

" BENCH.

"8 B. 338
(E.B.).

5Bom. 855 . INDIAN DEGISIONS, New sEries - . [Yol.

Thus a thefﬁ by a chlld of eIeven and of 1mma.ture ‘understa.ndmg is dec-r'
lared not to be an-offence in the child. It is not in him \pumshable and;
not an offence. - But suppose the properby taken is received by the child’s.
father, is there no receipt of stolen propertv on his part?° My learned
brothers must say no, because theft means the offence of theft, and henca
there is no offence. I, on the other hand, think that the -father would
be liable for an act contrary, to the provisions of the Code, au act gene-
rally penal, and penal in him, beeause as an act the stealing was contrary.
to the provisions of the Code, and as an act his receipt of the property
was contrary to its provisions as connected with the previous act, albeib
that previous act in the particular instance could not be punished, Offence
denoting a thing made punishable, the non-penality of the child’s ach is
indicated by saying it is not an offenece in him:. This is a personal
exception. It isas a child that the child is not sybject to punishment. The
ach itiself retains its chafacter as an offence, because made in the abstract

“punishable,” and, being so, it gives a penal characber to the dishonest

,recelpt; of the property by the father. P

- All, then, T think{that the word * otfance connotes, is an attribute of
punishableness belonging o the act inducing a liability of the person who
does it whenever such person is in himself a proper subject of punishment
under our laws. Exeeptlonal non-peenality in particular. instances does
not exclude the crime from this category, or make some connected act
innocent [355] which would otherw1se bs penal.” The definitions in each
case enumerate all the eloments of “the thing”’-—that is, the act—which
qua act subjects to pumshment and is, theréfore, called an offence. When
they are realized, an offence is constituted. There may thus be an offence—
that ig, an act—in itself of a class to which the Code assigns punishment;
though, from the fact of its having been committed abroad, a condition may
intervene which in the particular instance intercepts’ the pumshment

- This view of what is the real comnrehensmp of the term “‘offence” is
illustrated i by the case of Reg. v. Chill (1). In that case the prisoner was
charged with wrongul confinement and compelling labour in the. territory
of Tonk. Nothing had been done Wlhhln British India ; yet the learned

J ndge, Sir Charles Sargent, says : “The charge against the prisoner a.lleges .

an act which was undoubtedly. an offence under the Pena.l Code.” The
alleged act answered to a description, and so came .within a class-
punishable under the Penal Code ; but, having been done in foreign terri-
tory, it was nob in the particular msta.nce sub]eeb to pumshmenb under the
Code. If the place, therefore, wers part of the * bhlno intended by s: 40,
there would have been no offence ; but, taking * thlng ” to mean the “ach

,‘consmtlng in its physical and moral lngredlents apart ‘from mere local

clrcumsta.nces, there -was an - offence. “Offence” is thus a compendious’
expression for.an “‘act or omission contrary to the provisions” of the Code,
whieh, aceording to s. 92, must be punished under the Code when committed
within the British territories in India. By the Statute 38 Geo. I1I, c. 52,

European ‘British sub]ects are made amenable to Courts of Justice for
offences in Native States in the same manner as if they had been committed
within the British frontier; but this does not say what - are “offences’” on

-the part of such persons., Their misdeeds are nof things made punishable-

by the Penal Code, if locality is of the essence of such things.: The Code,

however, really provides for their pumshment in so far as uheyk are acbs‘of

(1) 8 B H.C.R. Or..Ca. 92,
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parlncular bypes; the statute says that the usua.l but not essenlua.l condmom 1881
‘of place shall in part be dispensed with. So, in the charter of the late May 3.
.Supreme- Court, ]urlsdlcmon was given to try crimes and [856) . mis- 0
demeanours committed in Native States. What was the test of such ar FULL"
crime or misdemeanour ?. c3muply the liability to punishment of the act, as BENOCH. .
an act, under the law prevailing in Bombay,—noft its liability to punishment 5 B.3 P
.in the particular instance, which . could notbe assumed without begging P B
the question; Thus the character of the act itself as an offence‘is distin- (E.B.).
gmshed from the capacity of our Courts to. punish for it, and punishableness

in one state of local circumstaneces i is declared to ‘be predicable of it when it

_ 1s found to be prédicable in another. ** This Court”’ Sir Charles Sargent says,.

* has criminal jurisdiction in respect of all acts committed by British sub-:
jects i in Native States which would be offences if committed in British terri-:
tories.”” What the charter says is “ crimes ...... .misdempanours,...... &c.,"-
not acts which wouid be erimes, misdemeanours, &e., if committed within’
the jurisdiction. The identity of the two classes of acts (those which are
.crimes and those which would be crimes) implies that an act may by the
law of a country be regarded -as of a particular ecriminal description:

"even when committed abroad and at a place where the desecription or
designation assigned to it could have no legal force. - It might not,” the
learned Judge says, “'be an offence in Tonk, but ‘that is immaterial.”
Hs.'v1ng the characteristics of an offence in British India, it is an offence
in British India, though wanting the local circumstances which would he
necessary to make it punishable here, but for the special provisions of the

- statute and the charter which bear upon 1t when, but; only when, it is
‘otherwise an offence.’

If it be said that the true sense of the statute is simply “that which
~is an offence in British India shall be deemed an offence if committed in a
~ Native State,” there is an express drawing of criminal acts committed
" abroad within-the Penal Code. But this attribution of criminality to acts
-“apart from, or even. in opposition to, the loecal law shows thaf, in the
opinion of the Legislature, foreign standards of pcenality may properly be |
discarded where there hasbeen an injury to society which the law of India.
estesems a crime, and such crime is the subject of trial in a British Indian

 Court of Justice (1).. This goes much further than saying that stolen
-property is stolen property in the hands of the [857] receiver, even
though it may not have been stolen in India. If our Legislature can make -
_that an offence which.locally is no offence, ‘much more can it - recognizd
that theft and fraud are crimes which the commongense of mankind

" gopdemns and punishes (2). We cannot suppose that theft is approved
by the law of any civilized community, and there is, consequently, no fear \

- that in punishing for the dishonest receipt of property stolen abroad we
shall be checking any beneficial commeres, or pronouncing any act culpable

" whieh in its own country is approved. In the case of an act commitbed
abroad, which was innocent in the country where it was done, 1 should
think the principle ought to be applied which is stated by Cockburn, C.J.,
_in Phillips v. Eyre (8) that ' an act authorized by the law of the country
in which it takes place, ‘cannot be subject of a legal proceeding here.”

oo Such is the conclusion of the French law on that point (4) and also thab

@

ae-

‘ (1) Gomp Stat 18& 19 Vm c. 42 sec 4
... (2) Story’s Confl, of Laws, secs. 637, 637a. + -
. (8) LuR. 4 Q.B.225. See Btory’s Confl, of’ La.ws, sec. 18.
(4) Ortolan Op Clt. secs. 907, 918.
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- of North Germany (1), But in every.case it rests on the Iaeeused’bo plea.d_

and prove the justification which legally sxcused him at the place where he -
acted. . It is not for the prosecution to prove that murder charged under;
8. 9 of 24 and 25 Vie, e. 100 is murder by the la.w of the pla.ce Wbere theA .
homicide was committed (2). -

The generally torritorial character of the Indlan law however, inits
active and punitive character cannot be questioned {8). An Indian Court’
cannot punish a foreigner for an act committed wholly abroad. This was
the ground of the decision in Reg. v. Pirtai (4) in which the prisoner may
not have contemplated that a.nythmg would be done in British territory."

. But when going beyond this it is urged that an act of a criminal nature itself

committed in British India is not justiciable here because g preliminary’
act, on the criminal character of which the one in question depends, may i
not itself have been justiciable here, I cannot ses that the a.rgument is.
[858) founded on reason. An act ha,vmg been done here which in ifeelf our
law condemns, 1 cannot see that it is less eriminal or less within the’
condemnation, because a particular preparatory act, which also our law
condemns, may have been done in a place -to which our law does not

- extend. Wae could not deal with that preparatory act because it was done

beyond the jurisdiction, but we may test its character by our own law when
that becomes essential for determining by our own law the character of.
the subsequent act which was committed within the legal jurisdiction. It
may be that an act is quite justiﬁa.ble where it is begun, but being coatinucus
or connected with one which is an offence, the whole transaction has to -
be looked at together.. In Beg v. Lesley {5) if the prosecutors had gone on
board the British ship voluntarily it would have been no crime to keep
them'there throughout the voyage. The Chiliar Government put them on
‘board, and so far its will was as good a justification as their own assent ;
yeb as thab assent failed, the taking of them on board, though no offence. :
locally, was connected with the subsequent keeping them on board so as
to subject the captain to punishment by the English law. .The constitu- -
ents of & crime are its physieal nature and the intention of its perpetrator,

- and neither of these is varied’ by the circumstance that some preliminary -

step was taken without, not within a particular jurisdiction. Applying -

: thls prmclple to the construction of 's. 410 of the Oode, I think the words

** property in respect of which hbe offence of breach of trust has been
committéd” ought to be construed ¢ property...in respech of which an act
defined as breach of trust, and, therefore, belonglng to the punighable

~clags, has been committed,” rather than * property in respect of which a
: pa.rtxcula.r act of criminal breach of trust punishable on account of its loca-~ -

lity in India has been committed.” It is the character of the act by which
the property was obtained that is ‘morally important, not the particular
place.where it was done. ' The place of the receipt or retention of the pro-
perby is essential, not to its moral character, but to its justiciability in bhe

- particular )urlsdlctlon :

Whoever.* fabricates false ev1dence comimits an offence desxgnabed
accordingly, and punishable, if committed in British India, [359] under. .
8. 198 of the Penal Code. Now by s. 196_ whoaver uses as genume evidence

© (1) Art. IV, sec. 3, of North German Penal Code, 1870,
(2) Per Cockburn, C.J., in Phillips v. Byre, L.R. 4 Q. B at p. 234.
(3) Story’s Confl. of Laws. sec. 28.
{4)10 B.H. C. R. 356 so in Bulwer s Case, 7 Rep, 50 (Thomas and Fraser s ed
Vol. IV, p. 49) : R
(5) 29 L.J. M.C. 91 . SN
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which he knows to be fabricated, is pumshable as if he ha.d fabricated it:

But the fabrication out of Brltlsh India is not punishable under the Code. It -

is not ‘then an offence. . But “fabricated” means so fabricated as to con-
" gtitute an offence. Hvidence fabricated out of British India, consequently,
is not “‘ fabricated” in the sense of s. 196, and a person who uses
such evidence, however corruptly, is not subject to punishment for.it. He,
in fach, commits no offence. In ordinary cases he would be liable to
transportation for using such fabricated evidence to procure a eapital con<
vietion, but if the evidence has been fabricated on the other side of the
~ frontier, he goes scob free. . So, too, in the case of false evidence taken on
commission in a Native State. It maybe knowingly and corruptly used
with impunity, because the giving of it not being punishable in British India

it is not an offence, and ‘‘false evidence” means only that whish is locally .

as well as morally and intellectnally an offence under the Indian Penal
Code. Such are the consequences to which the judgments just - delivered
seem to me to lead. In other instances the consequences- would be
almost too dangerous to mention. I eannot think that such results were

intanded by the Liegislature, or that it intended anything from which such -

results logically follow(1). It meant, I think, that when a crime had been
committed in British India, those preliminary facts which went to make
it a crime were to be tested by the Indian Penal .Code, though not
themselves within the scope of its direct operation.

- .These views prevailed in the case of the Velanpur docoity case(2),
and of the case at Calcutta in which it was recently followed (3). - They
are, I think, sufficiently founded on reason to warrant our adhering to
them. From the point of view of the public interest I think it highly
desirable that Bombay should not become an Alsatia of swindlers, making
it a rogues’ exchange for mercantile documents obtained by theft or fraud
in all parts of the East. .. If the receipt or retention, in our territory, of
property stolen on the o(’.her side of our frontier is not an offence, neither
can we call it [360] an offence in any sense when robbers irom our side
find free reception for themselves and their plunder on the other side of
the frontier. With such encouragements, dacoity. is hkely to flourish,
and the frontier districts to become uninhabitable.

I6 has been said that the Legislature might and ought: to interfere.
It would seém that it must interfere, but I have not from experience
learned any great confidence in occasional legislation. It is apt to create

as grave difficulties as.it removes. And as the proposed legislation would, . .
it is admitted, be wise and beneficent, I am disposed t¢ think that there:

* possibly were wisdom and beneficence in the legislation we have to deal
with, and to construe its creations so as to make them the best embodi-:

. ment we can of these high qualities. Such cases as the one mow hefors

us could hardly have been quite overlooked even had the Penal Code been'
framed from the materials afforded by the English law. They weie

advisedly left, I think, to the operation of -general principles, -because the .

cases available afforded an insufficient ground for detailed legislation.

One of the general pringiples governing criminal jurisdiction is, that
when a criminal transaction consists of a series of acts committed in

different countries, each of these countries has jurisdiction of the acts com- -
mitted within its’own borders, which, taken in connexion with the rest,

(1) Comp. Abbot, C.J. B, ¥. Burdett, 4 B. & Ald, at p. 171, . (2) 1 B. 50.

(3) 6 C. 807. Oomp. Bulwer 8 Case, 7 Rep. 2a (Thomas & Fta.ser 8 ed Vol IV. -

p. 52.)
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a.mounb to an oﬁ'ence aceording fo lts own law (1), “If thls were not the

“case, a seb of confederates by dispersing their opera.tlons over several coun-

tries might escape punishment altogether.- Another general principle is tbhat
an infraction of the criminal law of a state infra-territorially effected, but
directed ab extra, makes the director, the: moral author of the crime, *
« amenabls to the tribunals of the country whose law ‘hag - been: violated
whenever he comes within the . Jumsalctlon(2) This is the prmclple

.involved in the dictum of Lord Campbell in B.v. Garrett(3); and in B. v.

- Brisac(4)and RB. v. Johnson(5) as in many other cases it was recognized

that mere bodily absence does not free a man, according to the English
law, from criminal responsibility for [361] acts which are done on his
prompting within the jurisdiction{6j. Now in the present case the mere

- misappropriation of the bills of exchange at Port Louis would of itself
“have been a trivial and ineffectual act had nothing more been done. Had

they been passively retained they could have been replaced by the -
second or third of exchange, and the loss to-the owner would have been

. immaterial. They were bills at thirty and sixty days’ sight. It was-

. ‘the presentabxon and realization of them in Bombay which made the chief
part of the prisoner’s guilt(7). Is it tobesaid that he could thus carry

‘out his erime with impunity, because the initial step had been taken else-
where ? ~ According to the English doctrine of larceny, sinée the legal,:

distinguished from the physical; rossession(8) would not be destroyed - by
a theft, that possession continuing and continually violated by the, pri-

- goner, would make him punishable for the . prineipal offence in his juris- -
. diction(9), and also for the abetment of & dishonest receipt as for such ;

receipt itself.” He empioyed a perfectly innocent agent. Hvenhad the. agent
been a- guilty one that would not have freed the prisoner from penal -
culpability ; but the agent having been innocent. the employer is, on gene- -
ral prmclples responsible as if he bad done the act himself(10). According
to the Penal Code, he is responsible as for the principal offence in his cha-
racter of an abettor; just as if the agent had been guilty. I mean heis
responsible if any . responsibility is $0be recognized at all. " If not, then -
any unprincipled sharper may, set himself up in Bombay as an agent for -

" negotiating and reahzmg blllS of exchange stolen anywhere else but in

British India. . ,
. A poss:ble ob]ecbxon to bhe apphca,tlon of such genera,l principles as’ I -

- have pointed to as necessary toa truly remedial working of the Penal Code,

is answered, as I think, by the fact that both India and the Mauritius are-

- .dependencies;, of the same empire. The exercise of international penal juris-

diction rests on principles which stand behind the ordinary municipal law."

" - These prineciples have been touched on by (:rtotlus(ll) and Locke(lZ) ‘who

find general [862] . authority to suppress crimes as an injury to human -
society  at large, .. checked only by the necessities of separate national
existence. Barbeyrac adopts.the views of Locke(13). On the Continent of

‘ Europe the rlght of a state to punlsh crimes dlrected from without its -

' (1) See Whatton s Conflict of’ La.ws 922 '994 gec, 930 and the authorities.
(2) Op. Cit. secs. 876, 8’71 . + 4o 1. (8) Dearsley’s Q. C. 232, ..
(4).4 East 164, . © - {B) 7 East 65, .
(6) 1 Hale P, 0. 514, 516. Forb C. L 349. Story’s Confl. of Liaws, sec. 625 B & 625 G
(7) Comp. Reg. v. Taylor, B. & P, 596, ._.(8) See 16 Vin. Abr. 454 458. -
{9) Ses Hawking P. O. ch. 83, sec. 9. - '
(10) See Rey. v. Buicher, Bell, C.C.6.7 (11) See- De Jute B eb P le II ch XX, 5. :
- {12) Givil Gov., Bk, II, Sec, 7. ; oo
(13} Note to Pufi. Bk, VIII c. iii, Wharton Op Clt.. sec. 87 .

e . . -
i . -
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rborders seems to be now universally recognized(1): Where the crime has , 1881
" been wholly perpetrated abroad, there is great reserve in dealing with it, and ~ MaY 3,
.only. serious offences are noticed. - This, however, arises, not from a lack —.
of moral right, but from fear of stirring up jealousies. Amongst sub- F ULL .
_jects of the same crown these should not exist. - There should bs no fear 'BENCH.
of wounding provincial suseeptibilities by the exercise of a jurisdietion vs‘ﬁas
. »eally wholesome and protective to the colony where the original offence . (® B ).
. was committed ; and the dominant country is ready to correct any aber- . " |
ration should we give a too extended operation %o our Indian Codes. I
think thab intaking cognizance of cases like the present we are doing -
only what would long ago have been done in Fngland itself, but for the
peculiar history of the criminal law there. The European Codes, to the
number of twenty and upwards, framed in accordancs with modern 1deas,
reject the notion: of the stncbly territorial character of crimes.  In
America one staie recognizes, or may recognize a theft committed in .
another, or even in Canada(2), for the purpose of dealing with a case of
receiving stolen property. It is clear, then, I think, .that no complaint ..
would be ma.de——gra.tlhude rather would be felb—by the community of
the Mauritius if in consfruing our Penal Code we were 80 daring ag to hold
that property stolen at Port Louis may be des1gnated stolen property.”
Several English cases have been cited in argument which show very
Well the embarrassments from  time to time occa.smned by the remnants
.of the old jurisprudence which still cling to the new. * The framers of the
Indian Penal Code regarding the English system as ‘' artificial,” ** compli- -
cated,” “ framed without the slightest reference tc Indis,’” aud very
* “defective,” declined to make it more than anylocal system the ground-work
-of the Code. Cases decided in England, therefore, must be received in India’
[368] with a careful allowance for the great difference of the law in the two
gountries. By the common law a fclony eould be tried only in the county
where the act had been done.. The different counties stood to each other like
different - countries. This was carried so far that if a felony begun in
one county, was completed in another, the: felon ‘could not be tried in -
either(3). This, of course, could not last, though the expedients resorted to,
showed the reluctance ' with which any old rule was departed from (4).
Larceny could be tried’ wherever the: goods had been conveyed, because
the legal possession of the owner continuing, there was & continuing
offence, though robbery being - momentary could be tried only where the
* violence had occurred (5). Offences on the sea were next made triable on - °
land according to the common law(6), though by a special Court. In the
reign of George III, thefts in Scotland wera made cogmzable in England if
the property was brought thera. Finally, under statutes of Georga IV (7)
and Her present Majesty a thief in any part of the kingdom may be tried
in any other whera he has the property, and -any person having such -
propertzy feloniously taken may be tried as if it had been stolen where he
has it (8).. The question of felonious or not, ha.s to be determlned by
English law, though the taking was in Scotland.

" (1) Ortolan’s Blements du Droit Penal, 8. 884, Becs. 900—917 ,
-{2) Wharton Op. Oit., s, 932. i

o {8) Com, Dig. Actlon (N. 9), Lord Hale cited by Abboth C J . in R. v. Burdett, 4 B.
& Ald., p. 177, :
4 gee Stat. 25 Hen VIIT, c.3; 2& 8 Bd. VI, 0. 24,5 & 6 Bd. VL, c 1052 Fast’s -

v Pleas of Cr. 778; B. v. Burdett, 4 B. & Ald. at p. 172. . s
., {5) Bulwer’s Case, 7 Rep. (Thomas & Fraser’s ed. Vol. IV, p . 49).
.(6) 28 Hen, VIII, c. 15 ; 39 Geo. III, c. 37. ’ ) 13 Geo. III o. 31 8 4; .

(8)7&8Geo.IV c. 29.5. 76 ; 24 & 25 Vie, ¢, 96, 8, 11 4,
N 239 '
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But, again, cases had to be provided for of .offences partly within and

'pa.rtly without the kingdom. . On the Statute 3, Jac. I, e, 4, it was held

that the Words wherem such. offence shall -be committed” ought in such
cases o be construed ‘where part of the .offence is committed(1). For
sic interpretandum est ut verba accipsantur cum. effectu.”. . This is the prin-
ciple of the statutes as fo homicide committed partly within and partly
without the kingdom (2), The English law is made the standard of guilt,
though the act was [364] commitied abroad.. So also in:24 and 25 Vie, :

e 94,88, 1, 7,9, an acceasory to a felony committed out of the kingdom is

subjected as to all the elements of his offence, to the law that prevails
within it. '

Formerly the recelvmg of stolen properhy was in. Endla.nd a. bare
misdemeanour. A misdemeanour was triable where any one . of ‘several
acts constituting it had been done -(3), land thus recsiving could be dealt

_with whevever the accused had had the goods and was in- custody(4).
. But receivers havingin the time of William and Mary(5) been made acces- -

gories after the fact, the misdemeanour was held to be merged in: the
felony (6), The accessory could not be tried except with or after the
principal felony. - This necessitated fresh legislation ; and in the reign of;
Queen Anne it was enacted that as for a mlsdemeanour the receivers might.
be prosecuted apart from the thief, but only, as Mr, Justice Foster says(7),
when the thief was not amenable fo justice. Difficulties still arose
through this limitation, and it was removed by Statute 22 Geo.IIT, ¢. 55 (8)..

_ An accessory could bs tried for felony under the ecommon law only.
where the act of abetment, &ec., had occurred (9), By modern legislation..
he has been made triable, as we have seen, where the pnnclpa.l offender
could be tried; but the character of the offence of receiving having till

. quite recently been regarded as simply accessory to the principal offence,

the doctrine naturally prevailed that when the principal offence was . not.
cognizable, neither was the accessory offence(10). . This, indeed,. followed
from the wording of the commission of oyer and terminer. A receiver:
may now be indicted either as an accessory’ after the fact, or for a sub-,

stantive felony if the stealing amounts to & felony(11). Felony, it was said.
[365] in argument, being a term defined only, by English law, and applic-:
able, therefore, only to acts committed in the United Kingdom, lmphed

necessarily a stealing, &e., within the kingdom. Hence a. receiving of;

proparty stolen abroad could not be punisiiable under the section, because;
such stealing could nof be felony. This would account for .the decisions-
under the statutes of George IV almost identical in. language with the:

" more recont ones.. This may beso; but the continuiby of doctrine in the;
" English Courts would cause the old 1deas, to which I have referred, to;

operate long after the state of things in which they originated had maseri-;
ally changed. . Felony no doubt denotes something . peculiar fo England:
and ,Ireland,,implying a penalty common to_a variable group of . acts like .
“ offence” under the Indian Penal Code. It is a thing which, if domein,

(1) 8 Inst. 80 i (2)2Geo II o. 21 24&25 Vno c. 100andss 9&10
(8) Per Abbott, C.J. in R.v, Burdett, 4 B & Ald at.p. 175. -

~ (4) Dig. Action N.9.) (5)3& 4 Wm., 04,9 4

. . (6) 12 Bast’s Pleas of COr,, 744, . (M Foster ] Crown Law. 374
. (8) 2 East’s Pleas of Cr., 746.
: (9) 2 H. Bl1. 163. ‘2 Ea.st; 775 Bulwer 8 Gase, ‘7 Rep (Thomas & Ftaser 3 ed
vol. 1V, 52, 53).
(10) Admua.lhy Case 13 Rep 52 ('l‘homa.s & Fraset s ed Vol Vl 462). Vm Abr I

18.
(11) U& 25 Vic. e. 96 8,913 Regv Smmth L.R. 101' Ga '266. - i ;
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England or Treland, a.nd only if done thete, ss,vmg partictlar exceptlons, ig-
_“ma.de pumshable by the Enghsh law in such and such ways, just ag

® offence ” - under the Code is a thing which if done in India is made
punishable by- the Penal Code. Yet the thing in the minds of English
lawyers and of the Legislature is distinguishable, and distinguished from
the place where it js'done. - Ins. 7 of 24 and 25 Vie., ¢. 94, a penalty is.

" prescribad for - being an accessory to a-felony committed on sea or land,

1

whether within Her Majesty’s dominions or - without.” Now felony be-:
ing a thing punishable by the English law whenaver it has been in England,

and ibs punishableness being essential,, could not, according to the view .

which. prevails on this occasion, be committed- out of England.  TPhe title:
of felony could not be applied to an act done abroad, except dnder 2, special -
law. The Legislature, however, thought that that might be called a felony-

~which as a physical and moral act féll within the class so denominated,

as being generally of a particular punishable character in England. It

regarded the place as a separable accident, not of the essence of the crime, .-

though essential to its ponality, and this priaciple was applied, where it
could be applied, by the Courts  ata far earlier time. When a smgle

- felony, committed partly in each of two counties, was absolutely incog-:
. nizable in either, still the mxspns‘on of that felony as a substantive offence-

was cognizable and punishable in either oounty where but part of the

" felony was committed; and yeb the jury in that case must have taken:

[366] notice of the entlre felony, part whereof was committed in another
county (1). To determine the character of an act within their cognizance
they "examined another in itself lying beyond their cognizance just as.

- mueh ag’if it had been.done in a foreign country (2). And as a receiver

may nhow be indicted under the Larceny Aet, s. 98, as an accessory to.
the - principal felony, and his liability, subsists though that felony was.
committed abroad, I do not see why he may not be punished for receiving:
goods.stolen abroad. This would be an extension of the law, analogous’
to that made under George 111, to the cases of Scotland and Jreland, and

would make thelaw in England substantially - idenfical with the law : of

India on the same point as I understand ' that law. ‘Whateverin' this
instance the English law may be, its.doctrine of accessory offences has.
not been received into the Indian Penal Oode, and by. the Epglish law ‘a
substantive. offence is generally cognizable, though tha.t ouh of which - 1t.
arises may escape the loeal jurisdietion. -

Another point in the English law is msbrﬁctwe In the case of Reg. . :

- v. Qarrett it was recognized that he who being abroad procures the aomg}

of a criminal act in England, is penally answerable for it ; but it was beid
that the prisoner in gefting his cireular note payable in London casbed‘
at St. Petersburg had not obtained or tried to obtain pa.yment in London

- The former principle wag loft untouched ; but the latter appearing too_
narrow, 8, 89 of Stat, 24 and 25 Viec, e. 96 was passed, by which it is

declared that any one who by false pretences procures the payment of

. money to another, shall be deemed to have obtained it himself. In B.v.

Taylor (3) the prisoner, who had obtained money for a forged cheque-

abroad, was beld subject to punishment for the offence in England be: .

cause the cheque was afterwards. presented there. Here the prlsoner,

. according to the finding of the jury, procured by fraud the payment “of .

money to the Comnploir d’Eseompte For this the English law would punish ’

(1) 1 Hale P.C.F. 652,
+(2) See B. v. Burdett, 4B, &Ald at pp 179-180 2HalePO 163 i
(8 4P, &F 511. v _ S
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1881 the prisoner,though at the time of the fraud ' héhad hot sét foot'in Engla.nd;
May:3. [867]:The constructioh’of the: Pena.lv Code, which I think' the rlghb ‘one,
—  would punish:'him io India: - ‘R.v.- Munton (1) monéy had been
Fori mlsappropmated fabroad but 'as f&lse accounts intended to concenl the
BuNCcH. offencé hatd tbeen sent to Engla.nél ‘Liord Kenyon held that the oﬂ'ence Was
. == gognizable by the. Englibh Courts.* §
BE;B"!%\_S , - According' to ' the pregent: English la.w blga.my is bxgamv, and ,
(F.B.).; pumsha.ble,\ though the criminal - act——the second' marriage—has been
" committed ‘abroad: + How is this? -A marriage in Saxony or Roumania is?
not regula.ted a8 to' its ‘conditions,. ééremonies ‘or ‘conséquences by the -
English'law ; ‘yet the Finglish law determines that it shall under circim:-"
stances be crimihal.. The reason'is this, that: where an aggregate of acty”
constitutes a vielation of the’ Ieglsla{nve will and an injury to: society, that.
country of birthor the counbrv iof arrest in which’ any material : portion<
df thoge acts has ‘baen done; Aay! properly take cognizance ‘of the whole
series for the purpose of detérmining ‘the:character of those - commltted“-
within'itscown locdl ]urxsdwtlon as con*stltu‘tmg, ‘when-combined with the
others, an offence- agamsb' its laws.): Bubiéven when blgamy could be:
tried- onlv if the coutitry of the second ‘marriage, the jury had * ]urlsdlctlon
to 1 mqulre into'the other fadts ‘of the'case” when the first marriage had
taken place elsewhere. It -was ‘the emstence and nature: of that -first
t%ansa,cblon which detevmmed the ‘legal character of the sveond, and the
second being’ undermamry had to be investigated as a whole. Here, if I am’
wrong the first transa.ctloh of two shat were eonnected could still be looked:
ihto'if it was admltﬁedly 1dgal.. but fiot if it was illegal, and, acdording
to the views of- my learned’ ,colleagues, an Indian bigamist would - be
¢xempt: from punlshment if he stepped : heross the frontier to: perform the
second ceremony. : Nor would this.miscliief be - corrected: even by the
sweeping provisions of Act: XX7 s 8, of 1879. ~That Aci’ says that the
T law relabmg %o offences  shall extend to Furopeans in allied states and to
natives in any pla.ce but; thep, “ the law relating fo offences ¥ igthé Penal
Cede.: H, therefore, by the tetms of that Godeltself an “.offence ”’ is neces-
darily someéthing-done in ‘British Trdia, theré is no offence under it in any’
aet ‘done oub of British India. Thts, of course, was not the intention of the
[368] Leglsla.ture, and hénce 4 strong argument against the narrow con-
» struetion of © oﬂ'ence," which seerhé to me the wrong one. i a

.Libel is an offence in Engla.nd Suppose, then, a libel i is gent by posb
frbm England dnd is publistied abroad. ‘@ Such'publication, in the ordinary
sense,; is necessa,ry to complete thé 1ibel (2) It would he ifself an offence’
if’ comimitted it England and’ in g foreign ‘country ib may be an offence .
da dlfferent description. ., Yeb the Courts will take 'cognizance of such’

: publiea.uloh in orde,“f to estabhsh the compleblon of the aggregate act in
otder t8 affix its propef ¢haracher to the initial act, of inchioate publication;
ghlch is dlrecblv cogmzab]e ‘Bécauge dong* w1bh1n the Umted Kingdom.

hey Would take cognizahes of the forelgn publication aceording to the law’
of England nof; to_ pum‘shvthat det, itsslf, but to determine by the same’,
la'w all’ the elements of alhobher offeni "hsell’ locally subjéct to the law.
‘i: ée’ems that %vhe‘;her the connected a6t was prlor, mmultaneous, ot sub-
sequanﬁ to 'bhe ong impugned, and Wheb}iet it was dofe ‘within or without

the‘ jur s§ o 1on, l}ﬁ mav, in genera.l fo‘r ﬁhe purpose of ]udgmg of the a.ct ’
(1) 1 Esp. 61 - A
{2) See per Best,: 3 R v, Bmdett, ‘i B & Ald. Wt . 197 and per Holroyd ;r ib.

136, 187, 138.
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" impugned, be examined and appreclated accordlng to the Enghsh la.w a.nd
equally whether it be criminal or not.

.. . We may gather from this review tbats the constructxon I propose ig
not oppesed certamly to any priociple of the English law or English
. 1egxslatlon “The common ldw......has been  expounded to meet the
- exigencies of the times as they "have arisen” {1), and has, so far as
traditional impediments allowed, improved the defences of society,
as the weapons. of its enemies have been improved.. Had my learn-
ed -brothers) seen 'their way to the: adoption of ‘the views held.by
me and by others .on the 'subject in- controversy, ~we:should  have
met at a point to which opinion.and legislation in~ England, - a8
elsewhere, are . rapidly converging. The needs- of modern  socisty
call for an enla,rged ]urlsprudence, orrespondmg in 'a measure to that
which wag necessitated. by the ‘relations. amongst. the" different”com-
ponents~of the United Kingdom, Our Penal Code knows nothing of
[369] offences as accessory in the sense. which has goverried the English
decisions as to the receivmg of stolen property. The ,jurisdiction of the
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Judges of the High Courts in India is not confined by the restrictive terms .-

of the ancient commission to the Cireuit Judges in England. Our jury of
nine men in criminal cases .is not.limited in its capacity by an historical
connection with the. inquisitors and. recognibors of the twelfth. century
summoned from the nexghbourhood on account of their supposed personal
acquaintance with the facts on which they had to pronounce. The ano-
malies.of the Enghsh law arising from its peculiar history have no place
here. It is, no doubt, an exemplum ritiss imitable, but'we should look
rather foits general and regular, developmenﬁ than to the a.bnorma.l ‘growths
which here and there ‘disfiguré its venerable form, and which, perbaps,

most strike the eye of a careless observer, The comprehenswe .views of

Macaulay and his colleagues are manifested in their report presenting: the
. Penal Code ; and they ought, I think, to be seconded by & corresponding
method of‘ interpretation: ' *The -suppression of ordinary crimes is

the common duty and interest of every civilized commuriby, "especially.

", amongst portions of the same empire ; and in these days, when commerce
and.the parasites of commerce spread everywhere, the common duty can-

not be effectuaily performed on' the old and narrow basis"of - the striet
" territoriality ‘of crimes. The Penal Code, then, havingleft us a free field

for the application of the most advaneea and beneficial punclples, I regret Y

that in the present case we go, as it seems. to me, oub of our way to bor-
row from the Enghsh law a doctrine of limifed, dwmdlmg and capricious
operation which in England itself is sdperannuated, and in almosh every
other civilized country is clean d+ad and buried (2}.

In the individual instauee I cannot but feel much!’ relleved by the

decision at which my learned brothers have arrived. I should have felt

pain and misgiving in sentencmg a man to whom .I had been forced to
refuse the aid which mlght be absolutely necessary to procure the evidence
he needed. . It is to be hoped.that. the deficiency of our:law in.this. re-
“speet will goon he supphed by a [370] provision enabling the Indian Courts
to ask ‘the assistance ‘which under s. 19 of Act XXI of 1879 they are
bound to give. Ii.I have rightly 1nterpreted the spirit and purpose of
our penal lagnsla.ﬁxou soms measurs,. too. may be t;hougbb desxrable fa
remedy what now must be thoughh a serious defect in' the- Penal Code
itgolf. In the meant(une Government may, ‘perhaps, feel called

(1) Et.oty.s Confl, of Laws, s.-24; -+ i '(z)»SeeaWbea.ton Inter. Law, Pt, IL, ch. ii.
| | gy -



1881

MAy 8,

—

FoLn

- BENCH.

3 B. 338
{£.B.),

5Bom 371 2 INDIAN DEOISIONS NEW SERIES Lo : [Yol

on to relea,se ﬁbose \Nho, in the Velannur da,comy case and ot;hers like 1(7

- have been wrongly thought to have had .stolen property in their posses--
sion, because \in‘ a ;popular sense it had been stolen. Hven within a
month I believe come residente in British India have been imprisoned for
receiving properby which could nob properly be deemed ** stolen,” because -
it was taken. in'foreign’ territory. . The restoration of these victims:of ~

- misconstruction to what must now be pronounced their legitimate calling,
" will be of essential service to the other enterprising persons across tha *

frontier (not now to be called dacoits) who, without the aid of friends on
our side, must soon have heen hampered by the cumbrous ga,xns of
thelr actlvxty and danng : _ . .

ST S o Gonm’ction quashed,

Attorney for bhe m-osecutlon : \L[r R V.. Hearn (Governme‘nt
Sohmtor) .. .

v Attorneys for the pusoner Messrs Pagme cmd Gilbert,

1
\

8, B 3= 8 Ind, Jur, 646.
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Before Sw Mzchael Roberts Westropp, K., Chief. Justzce, an
TN 3' Mr. JustzcaM Melmll

Y . RN . :_:,u e H

THE GBEAT INDIAN PENINSULA RAILWAY OOMPANY (Orzgmal Defend-

_ants), Appellants . - RADHAKRISAN KRUSHALDAS (Original .~
Plaintiff), Respondent.® [4th May, 1881.] -

Railway companies—Agreement for mterchange af traﬁic-—Prmcwal and agem—Loss o
of goods—Liability, . : ;.

The - plaintiff delivered to the Ma.dras Ra.!lway Gompnnva bale of cloth
for carriage from B, a station belonging to that company, to 8, a station be-
longing to the defendants, the G.I.P. Railway Company, and obtained
from tbe Madras Company .a receipt, which recited that it was granted
‘‘gubjectt o the Tules and regulations and charges in force on'that or any -
other railway over which the goods might pass.” The goods were lost while on
the line and in the charge of the defendants, the G. 1. P. Railway Company. and

" the plaintiff sued them for damages for breach of the contract of ‘carriage.

Between the two railway companies there existed an agreement arranging for the -

“interchange -of traffic, which provided, infer alia that goods shounld be booked
‘through to and from sl stations on both lines at certain stated rates; that in
such cases one company ‘should receive payment and should acaozmt to the

other; that any claim for loss or damage chould be paid by the company in
whese custody.the goods were then lost or damaged, or if that could not be

ascertained, then by both companies rateably ; and that no alteration affecting the -

.- through t;raﬂic should be made by either company without previous notics to the,
. ‘other, The defendaunts pleaded that the suit was wrongly brought against them, .
" as there was no contract between themselves and the plaintiff,
" Held, that the suit, whether or not it might also have been brought against the
Madra.s Railway Company,was rightly brought against the defendants, inasmuch
*" as the agreement between the two companies, if it did not actually constitute a .
partnership between them, showed, at least, that the Madras Railway Company
 became the agent of the defandants to make the conttaet for carriage with ,the
pliantiffs.
Gill v, Manchester, Shez?ield and meolnshzre Razlway Oampany (1) followed.

IR 3Bom L.R. 260] PR f R -'_r;:",‘ o \f

~* Gt No- 490 of 1878 Appeal No, 395
: (1) L.R. 8 Q.B. 186, .. i
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