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that he has paid oo much, he seeks to  recover a patt of bhab sum. - He  1881:
- must, therefore, prove that he has paid too much; and to do so must, if he ABRIL, 29;
disputes tha accuracy of the statement in. the bill of lading, show what -
-the intake measurement really was upon ‘which he is liable for freight. ORIGINAB
At the hearing, however, no evidence upon this point was’ glven by the CiIviL.”
plaintiff, and he was, therefore, properly non-suited. —
" Of the questions referred to us, we answer the first in the a.ﬂirma.hwe. 5.B. 313,
The second we answer also in the affirmative, a as,: lookmg to the sixth and
eighth paragranhs of the case, we- think there was evidence thab the state-
ment of quantity in the bill of lading was. the intake measurement, . and
this evidence was not rebutted by the plamtlff To -the third 'question :
we do not bhink it necessary to gwe any answer; and the fourth we.
answer in the negative. -

West, J.—I am /of the samé oplmon Apa.rh ‘from the declded
cases, I should feel disposed to give to the disputed clause the effect which
hag been proposed by the. plaintiff,- and to hold that where the captain
added such words as * weight, measurement, &c., unknown ” to & bill of lad-
ing, there is no agreement &s to:the quantity shlpped on board. Buf the -
authorities which bind us have laid down that these words do not cancel
the statement of quantity contained in the biil of lading, but that under
[322] their protection, if the captain deliver what was given to him, he is
not bound by any clause in the bill of lading which purports to state the
quantity of goods shipped. That being so, “there is in this ecase some
evidence that upwards of 115 tons of timber were shipped at Moulmein.
+The measurement appears to have been taken by some person acting as
the agent of shipper, and the taking the bill of lading in this form argued
that the same terms which were to* govern the payment of freightas be-
tween the owners of the.ship and the .chatberers upon the whole cargo
should apply also as between the charterer and the shipper in respect of the
payment of freight upon a particular porbion of the' cargo.  The shippér
ran the risk of the measurement being incorrect. That, bowever, was his
own domg. and cannot now affect the  captain’s.clause. . I think the bill
of lading is prima facie evidence of the intake measurement upon which
freight was to be pa.ld a.nd I agree m the' answers. ma.de to the questlon
referred to us. . R

Attorneys for the plaintiff : Messrs. Nanu and Hormusji, = .

- Atuorney for the, defendant Mr. H.- W Payne. ;o
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' l THE COLLECTOR OF THANA (Orzgmal Defendamt), Appelltmt v.
'KRISHNANATH GOVIND AND ANOTHER (Original Plaintiffs),
\ Respondents.* [6th December, 1881.]. o

Lzmztatwm——dct XIV or1859, s, 1,cls. 12 and 16—Grant by a Hindu sovereign fo @,
Hindu temple——Apphcaszzty of Hindu low to determine questions of limitation—
Antastha sadilwar — Kherij jamabandi parbkare pmkz—szam.dh What "Sq
zmmoveable p'roperty.

" The Peishwa, by a sanad dated 1790, gra.nted to the temple of Shri Vyan-
katesh, at Mahim, an annual stimof Rs. 350 in cash out of the * antastha/

-r

. Seeond "Appeal No. 19 of 1879,
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1881 sadilwar”,* and three khandis of rice out of the “ kherij Jamabandl pa.rbhare”f :
DEC. 6. ‘derivable from $he ‘[323] several mahals and forts therein particularly men-
S tioned. 'The' Collector of Thana stopped these allowances in 1859, when'the-
- plaintifis’ father died, and the plamt:ﬁs in 1871 clalmed to bave their right estab-
APPEL- - lished to the benefit of the above grant.
LATE | .- The nght of the plaintifis admxttedly depended on whethe: the grant was
OIVIL; immoveable property or an interest in immoveable property, and, as such,.

snbject to the twelve-years’ period oi Ixmltamon pmwded by cl. 12 of 8. 1 of the
Limitation Act XIV of 1859.
- Held (per SARGENT, J,)~— ' '

-1, That the grant in question was of the’ nature of immoveable’ property, and °

. that the suit, therefore, fell within the provisions of el. 12 of 8. 1 of the Limita-
tion Act XIV of 1859, .
~.. 9, In using the expression * sub]ecbof the suit* in the rule laid down by the
any Council in the Toda Giras case (Maharana Fatesangji vy Desai Kalliarra-.
- yafi (1) their Lordships intended fo include in it all the facts which det¢rmine the

nature of the plaintifi’s claim, and not merely of the allowance itself, and t6 con-
fine the application of Hindu law o0 those cases.in which the "sub]ec!; of the "
guit * has such a distinctive Hindun character as that only Hindu law and usage ™
can be legitimately invoked to determine its quality and nature.
3, Tt is the fixed and permanent character of an allowance, from whatever .
" ‘source derived, which by Hindu law entitles it $o rank with immoveables, Here
the grant, from the object which it had in view, was to be deemed to be one in"

‘ ‘perpetuity, and the fund out of which this perpetual allowance was to be paid
was derived from a permanent source. ; It had, therefore, all thecharacteristics -

8 B. 322,

of permanency and durability which were essentlal to bmng it, accordmg to.

) Hmdu law,. within.the term “ immoveable property

* Held (per MELVILL, 3.)—~ o
.. 1,.. That. the allowance in questan was not xmmovea,ble propetty, and that N
the smt therefore, did not come within the prowsmus of ol. 120fs. 1 of the -
ZLimitation Act XIV of 1859, )
. 2, From a consideration of the ]udgment of the Prlvy Councx] in Maharana _
Fatesang]z v. Desai Kallmnraya_p, it would appear that the rule which their
Lordships intended to lay down is this, »iz., that, whenever it is possible to :

. do o, the term ““immoveable property >’ and, *interest in immoveable property . -
"in Act XTIV of 1852 must be interpreted, on general principles of construction, , .

with reference to the nature of the thing sned for and not to the stafus, rage,
" character, or religion of the parties to the suit ; but that in exceptional cases, in -
. which the thing sned for is of such a special and exceptional character that -’
"its nature cannot be determined without reference to the special and peculiar .
law of a particular sect or class, in such cases, andin such cases only, the law of
. such sect or class may properly be refe:red to as turmshlng a guide to the defer-
. mination of the question.

. 8, The Privy Couneil has thus laid down a rule and an - exoephon, and
“the question jn every case .must be whether the rule or the exception applies.

[323] The rule is that the terms “ immoveable property ’* and ¢* interest in
. 1mmovea.ble property ” are. to be held fo include not only land and houses, and
‘such other things as are physxcally incapable of being moved, but also such in-
. - corporeal ‘heretditaments as issue out of, or are connected, with, - immoveable pro- -
perty properly so called,. and whzch, ‘therefore, ** savour of the realty 7 e.g., -
. .rights of common,. nghts of way, aud other profits in alieno solo, rents, penslons ;
. and annuities secured u on land,~all these cleatly constitute an interest in
1mmoveab1e property. - -Pensions and anhuities ot 'secured’ uponn land, houses, -
*“or the liké as clearly do not constitute such.an interest, When a cla,sglﬁea.tlonv
.oan thus be made, it ought to be so made without reference to the character of
tbe parby claxmmg the nghﬁ,

X i-' . H . : IR £ s e

) ;,«" o Antastha sadvlwa: ”rmaans extra assessment levned to meet loca.l charges
analogous to the present local cessfund, . - - . CULAEE LT e YT

. -+ Kherij jamabandi parbhare? means éxtra assessment in klnd upbn’-land over.
tbe regularland assessment collécted by local:officers, and paid by them direct.:.

'(1);10 B.H.O.R, 281,
a4 "
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. .- 4. .But there may be cases in which the fest presombed by the ralefails, o)
is. very-difficult of apphcatlon. and then will ;come in the operation, of the excep-.
Jion to- ‘the_rule; and it may become the duty of the ‘Coult to seek "for guidance’
- in gome arbitrary definition contained in the rehg:ous law of the olaimaunt, e.g.,’
in the instanes of an hereditary oﬁice in 8 Hindu commumty incapable of bemg-
- held by any person not a Hindu, - The claim now in question is. a claim. to an
‘annuity granted by a Hindu soverelgn to a Hindu temple. The annuity is not
made a charge upon land, and it is not, therefote, acoording to general ptmcxple
of construction, immoveable propetty That bemg so, 1t ig not necessmty to go
. further. ; , P N

[R 10 B, 149 (151) 19 G. 544 (F B g 3 Bom L R. 94 (97) D 23 B 22 (30) 1 '

‘ THIS was asecond appeal from the declsmn of W M . Coghlan,.;
" Judge of Thana, reversing the decree of FEBatty, Assistant Judge. R
The plaintiffs in 1871 sued to establish’ their right to’ a.n annual

allowance of Rs. 350 payable in cash ott of a fund' called a.nta.stha.f,

sadilwar,” and a similar allowance of three khandis of rice oub of * the
kherij jamabandi parbhare ” in virtue of a sanad, dated 1790, granted ' by:
the Peishwa to. the ancestors of thé plaintiffs as. -a contribution to ‘the
expenses of the temple of Vya.nka.besh at Mahim, in the district of Thana.:
The suit was first brought in the Court of the Assistant Judge of Thana;:
who re;eeted it on a preliminary point of limitation, and his decision was.
upheld, in appeal, by the Judge. The High Court, however, reversed both:
these decrees, and directed the suit to proceed, lea.vmg it open to.decide
any question of limitation that might properly arise upon a further exami-:
nation of the pleadings. Upon the retrial before the -Assistant Judgé, the:
defendant (infer alia) contended that the allowances having :been stopped
- in 1859, when the, plaintiffs’ father died, the. suit, brought in 1871, wasg
time-barred, This contenfion was based on: the “ground that thé allow-
ances - were not a charge upon land, and, consequently, not  immoveable
property, or any interest in. such property within the meaning of &: 1,
[325] cl; 12 of Act XIV of 1859. Mr. Batty, the Assistant: Judge, came to»
the conclusion that the deferidant’s contention was right;‘and rejected the
pla.mtlﬁ’s claim. The Judge, Mr. Coghlan, arrived at.a differént conclu-:
sion, and, reversing Mr Batﬁy 8. decree, rema.nded the. suit. for a trial on
' (:he metrifs, .
. Tha defenda,nt appealed to the ngh Coutb
l " Jarding and Nanabhaz Haridas, Government Plea.der, for the: a.ppeh
ant. Pt Coin
. The Hon, Ra.o Saheb sthwmath Namycm Manalzk. for the respona-
_ents,
. JUDGMENT

T SARGDNT J.—The questxon which the Court- hagto*determine -in
this case arisés upon a grant by sanad made in 1790 by the Government
of the Peishwa to the temple of Sri Vyankatesh at. Mahim. of the'annual
gum of Rs, 350 in cash out of the antastha sadilwar and bhree’ khandis of
rice outof the kherji jamabandi:parbharé derwable from the several'mahals
and forts therein particularly mentioned, .The plaintifis: seek by their
pla.mts to have thelr nght; established. to. the benefit: of the' .above: ‘granb

and to be paid 'six years’, arrears of.the .sdme. .. The only ‘issue-raised in

the:Court below. was -whether the :plaintiffs’. claim ‘was ‘barred by the.
gtatute of limitations, and that questlon having beén determinéd: and.&
decree passed by the lower Court in favour, of the:plaintiffs, this casé mow:
comes before -us-on - appeal. It was -admitted-by both-sides that the-only -
question was: whabher that issue was rightly! determined by the lower
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Court, and thab. the answer to it must depend - “tipon whether the granb
was of the nature of immoveable properﬁy, ‘and, as such, subject to the -
$welve years’ period of limitation ;as. prowded hv el. 12, .s..1.0f the .
Limitation Act ‘XIV :of 1859.: The- sadilwar - or sadilwar pattl, which -
by the’ terms of the sanad was bo provide -the ¢ash payment of Rs. 350

. per. amnum, 'is "gtated in' Wilson’s Glogsary to be the extra assess-:

ment - aboye the public revenus levied formerly by. the revenue officers for
the purpose of defraying local distriet charges, and would .appear, so far
as therobjects .for which it was levxed ‘0 bave been -analogous.to the local”
fund cess of the present day. Anta.stha., > according to Wilson, means
sécreb expendlture algo items - in’ the darbar kbarch or Court charges of
[826] the Peishwa. The antastha sadilwar would thus be ‘the extra’
assessment levied:to meet local .charges imposéd: by the Peishwa on the
fund. -It tarthbr appears.from the sanad: that the sadilwar, out’ of which’

" the Rs 350 were to ‘be-paid, was ifself a ‘eash payment levied 1 upon cers:

‘tain mahals and.forts therein parblcularlv mentioned, and derived in part
from customs levied at various ferries in the several mahals. The evidencs
of withess No. 86 (and 46 .is ‘not dlsputed) shows that the ‘tax upon thes
mahals, ‘or mabalanihai, was a ¥ anna’'cess paid in' cash: on each rupee of
land revenue, and the various ‘entries in the - revenue books ‘ which are in
evidénce-in this case show that the sources from which the sadilwar was’
actually derived. were, bobh. in the time of the Peishwa and also after the'
agsumption’ of the Government by the East India Company,: of the most
miscellanéous hatute—such as. a mamage tax, house tax ! ‘and tobacco
tax. ~Again, the tax on the forts, or klllemhax, would appear, fromy
the. same evidence, ~to' have been a tax, ' 1ev1ed on officers and sol~. ~
diers, of % annai.on-each rupee 'of’ their pay. 'Such, then, ‘being the
‘npature - of ‘the:varied, sources from which the sadilwar was derived, it
would be impossible, I think, to regard the allowance of Rs. 350 .as being .
dorived -froth -‘or .charged: upon land.” .With' respecb ‘howaever, to the
-allowance of tha:three khandis of grain, the case is somewhat different.: It
is described in fhe sanid as kherij' ]a.maba.ndL pa.rbhara p&lkl and it would’
appéar, from i Wilson’s éxplanation of the term. .kherij -jama -and -the’
evidence of witness No. 86, that fthese three khandis were an éxtra
assessment in kind upon the land in the several mahals over and above the

‘ regular'la.nd assessment. The sense in . which the expression * parbhare

is hereo used 1s not so plam but it was, I think, understood by both snies
as'meaning “ payable at once by the officers of the' Iocal revenus,’ i

. direct from the officers collecting the land revenue in the several distriets’?

Such being the nature of this allowancs, it Would”’a,iipear tobave been-an

"extra charge imposed upon the land to meet a speclal purpose, and not ‘&

miere paymeént dut of the loeal 'freasury, as’ " contended-for 'the ‘appellant
_on the strehigth of the retnarks of the T udlclal COmmlttee in The Govem-

: mentx of Borbay'v. Desai Kallianrdi (1), " ¢ 2

+[827] It ie to be: remarked, \however that in’ tshe Toda Glras ¢ase, -
Mahamnw Fatasangjs Jasvatiargjiv. DesaiKallianrayjaji Hukamatraiji (2F
where their Lordships’ were: pressed to act upon the list-mentioned case;’
they observed- thab the .opinion there' expressed as o the - parhcular hak
that it was not'in thenature of xmmovea,ble property, ‘wag!*‘the expression’
of a-doubk rather than a positive decision.”  Furbher; it is to be remarked
that the Privy .Colncil were dealingin that case exclusively with evidénce;
-the effect of whwh ati the most; ‘was’ to establxsh ﬁhe snnple fact tbat ﬁha*

(1’) MM 1. A 561 (563 564) (2) 10 B: H C. R 281
. @I
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"respondent had been pald for a” number of yea.rs 2 certa.m a.llowance out

"of the revénue of certain parganas, - In the presenti case, however, the -
respondenbs rely on a grant which imposes ‘aii -extra assessment on the -
land in certain mabals ; and the mere fact that it is 6 be coliected by the
local oﬁlcers ought not, in my opinion, to deprive it of the eharacter of an

interest in land and, as such, constituting immoveable property. It was,

“however, contended for the respondents that, whether or no the grant be
deemad to be an inferest in land by general law, the question whether itis
to be regarded as immoveableé properby for the purposes of the Statute of
Limitations must be determined by Hindu law, and that by Hindu law

13_8&';— f
DEC. 6.

APPEL~

. LATE

CiviL.
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it was nibandha, and, as such, ranked with immoveable property. - This .

contention doubtless raises a question of considerable nicety. In Krishna- .
bhat Hiragange v. Kapabhat bin Mahalbhat (1), where the question was.

as to the right of the plaintiff to officiate ae a- pmest of a temple and.to
receive the offerings, Gouch, C.J.; said that “‘in -the ‘absence’ of' any
interpretation clause, such as there wasin the Indian ‘Succession Act,
.1865, he thought the Court ought,: in -applying . the law of limitation

between Hindus, to include in the term immoveable property whatever is.

_in the Hindu law understood to be sueh.”” In Balvantrav v. ‘Purshottam
Siddheshwar (2} the plaintiffs clalmlng as mortgagees of ‘an eight-anna
share in the hereditary office of village joshi sued his mortgagor co-sharers
in the office to establish their right as such mortgagees to a moiety of the
joshi haks, which they alleged the deféndants had received for goma
years past.. ' Mr. Justice West disapproved :of* the above ruling’ of the
[328] late Chief J ustlce, and expressed an opxmon that the sense  to be.
given fo the expressions “immoveable ** and * moveabls ” property in the
Limitation Act should be gathered from the Acts of the Indian Legislature,

and should not be subject to fluctuations depending con the race, caste ‘or

‘religion of those whio have to do - with the property. Gibbs; J;; adhered
to the decision arrived at by the Court of which 'he was'a member

in Krishnabhat v. - Kapabhat: - The question was, therefore, referred -

to a Full Court, the judgment of which was -delivered by Wesbtopp,
C..J. After an elaborate discussion of the descriptions’ of propert;y which
were included in the term immoveable at the time of tho passing of the Ack
- of 1859, the learned Chief Justice arrives at-the conclusxon that'there is

nothmg in the Act XIV.of 1859 to' ecut down what-was the ‘received

meaning of; ‘immoveable properby before the-Act was passed,” and, further,
- that there 1s nothing- -'*in subsequent Acts ° ‘ealculated’ to- give ‘the
impression “'that: the ' received doctrine as to- immoveable : property

- amoungst Hindus was wrong, or that Act: X1V of 1859 ‘was intended to -

narrow the scope of that phrase, or to'show that it is not a term elastic
enough to suit itself to the law -of dny commumty to whose property it

'may be-necessary to apply it,” and' the Court, ~accordingly; ’held that
.€l.12,'and not-cl.' 16, of &. 1 of Act XIV of 1859 ‘was applicable to-a suibt to .

recover fees of an hereditary office. --In Maharana Faiesangn Désai v!

Kalzanmyajz (3) ‘better known as the Toda. Girag cage; the Privy Council
were asked, upon the authority of the- above cases'of Krishnabhatv. Kq-

pabhat and Balvantrav v. Purshottam Siddeshwar, to ¢onstrue the Statute
of Limitation by the light of Hmdu -law. - Referring to the judgment of
. the Full Bench in the latter case,:their Lordships’say.: It fully upheld

the decision in Krishnabhat. v.-Kapdibhat, and afirmed’ the' correctness
' ofithe rule, there laid down for. the mherprebﬁhlon of Act XIV of 1859,

() 6, BH.CRL A . 137,2 ' (2) 9B, HC. Ri 99 - (310 B.HO.R. 41, -

) 3 i A
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1881 8, 1, cl 12, The rule i 1s, shortly, ‘this, viz.,, that' inasmuch as the term. -.
DEC. 6, lmmoveable property’ is not defined by the Act, it must, when the..
- question concerns the rights of Hindus, be taken to include whatever the -
APPEL- Hindu law classes as immoveable, although not such in the [829] ordin- ..
LATE . ary acceptation of the word. To the application of this rule within proper -
lem_ hmlts their Lordships see no objection. The question must in every,
case. be whether, the sub]ect of the suit is in the nature of immoveable -
9 B,- 322, property or of an interest in immoveable property, and if its nature and.
" quality can be only. determined by Hindu law and usage, the Hmdu
Jaw may be properly invoked for that purpose. Thus, in the two cases .
on which the appellant relies, Hindu texts were legitimately used to show
" that, in the contemplation of Hindu law, hereditary- offices in a Hindu
communlty incapable of belng held by any person not a Hindu were in._.
the nature of immoveables.” Proceeding to consider whether the Hindu .
law should be applied in the actual case before it, their Lordships say ;
* it appears from the authorities that the Girasias were sometimes Maho-
medans, and, therefore, that the hak may in its inception have been held -
by a Mahomedan Itis certain that as these kaks now exist they may
ass to, and be held and en]oyed by, Mahomedans, Pa.rsus, or Christians,
and their Lordships think that.the applicability of particular sections of .
this general Statute of Limitation must be determined by the nature of
the thing sued for, and not by the status, race, character or religion of the
parties to the suit. The period of limitation within whieh the claim is -
barred, must be fixed and uniform, by whomspever that elaim i is preferred
. or resisted.” :
1n the D*esent case ﬁhe cla.lm ig by a Hlndu bemple based. unon 2
formal grans or sanad from a Hindu sovereign whose obligations the East
India Company assumed, and to _whlch the English Crown aubsequently .
succeeded. The claim is, tharerore, by its very nature one which ean only
.. be preferred by . Hindus, apd .does not .fall within -the reasoning .of their
Lordshxps in the Toda Giras case. .Bus it was contended for the appellant .
" that the allowance itsglt was of such a nature as fo render it unnecessary.
o resort to Hindu law, and that the case, therefore, falls outside the hmxts
which the Privy Council have placed on.the. rule laid down by the Full -
. Bench decision of this Court. This reasoning, however, appears to me to.-,
proceed on too narrow a view of the intention of the any Gouncrl in' .
confining the - -application of .the Hindu law to those cases in which * “the. -
quality and nature of the subject [380] of the suit can only be determined .
- by Hindu law.” In using the expression subJecb of the suit” the Privy.-
Council mtended ‘T apprehend, to include in it all the facts which deter-:
- mine the. nature of the pla.mblff's claim, and not merely of the allowance
Jtself and to confine the application of Hindu law to those cases in. which .
the ' sublect of the stiit” has such a distinctive Hindu character  as that;
only Hmau law and usage can be legitimately invoked to determine its .-
quality . and nature., The case of an hereditary office is itself an illustration .
of this view of their Lords):ups ‘meaning, - The nature of an hereditary,
office is capable of being determined by English -law, ses  [Coke on Litt.,.
920 (a)], but that of an hereditary office of a distinctly Hindu character can .
only be properly determined by Hindu ,law. ; In: the present.case. it is.
’ ]egltlmate to show that a grant in perpetumy (for such must be desmed: to:
be the duration of this grant, if not upon the express language of the grant.
. itself, at - any rate. by the - custom.and usage of the country as uniformly
_ ‘stated by Mountstuarn Elphmstone in his report on States eonquered from.

2I§
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as by other writers) by a.Hindu government o & Hindu temple of an
allowance to be levied on certain districts, is, in the. contemplation of
Hindu law, in the nature of immoveable property, because that law.
alone can be legitimately, a.pphed to the determma.tlon of its nature and
qualiby,

I proceed, therefore, to consuder the concluswns to be drawn from
the Hindu law. It was contended for -the respondents that the grant:
was by that law in the nature of nibandha, and, as such, ranked with"
immoveable property. - I may remurk that this question was raised in The:

Government of Bombay v. Gosvami Shri Girdharlalji (1), the judgment in -
which cage was delivered by my colleague, Mr. Justice . Melvill. It was -
there held that, even assuming that certain allowances not secured on:

land might be included in nibandhe and rank with immoveable property,

it was, at any rate, essential that such allowances should be derived from -
Some express and solemn agreement or promise made by the king or other

person in a.uthority It became unnecessary to decide the question, there ,
being no promlse or agreement proved in the ease before the Court. Now
nibandha is the Sanskrit [331] word which in the English translations of -
Hindu texts. a.nd commentaries hasbeen mterpreted by the obsolete English
law expresswn corrody Its literal meaning, as appears from Sanskrit
dictionaries, is * fixed,” “made fast,” and the illustrations of its use as a
Hindu term of law enumera.ted in the judgment of the Full Bench Court

in Balvamtrav v. Purshottam Siddheshwar (2) would seem to show that it’
ig applied in its largest sense to any fixed and permanent allowance; or pav-"

ment; or as it is explained in the note to the. Dlgesn, Vol. II, p. 162, plae.”
zxxiv, ‘to a gift of a t;hmg assigned uponafund.” An examination of the
authorities referred to in the Full Benech judgment can leave no doubt,.
I think, that nibandha (of some descrlpﬁlons at least) was considered as
ranking with immoveables.in all guestions of ownetshlp, inheritance and’
partition. I may also refer, in further support-of that view, to (Da,ya.bha.ga,,
ch. 2, pla. 22, 25 The former placztum'concludes with the saying of
Yajnyavalkya, ‘‘that the father--is' master of the gems, pearls, and
corals and of all* other moveable nroperty, ‘but neither the father nor’
the grandfather is so of the whole immoveable estate,” and in the
latter it is said, ** from the express mention of immoveables, a prohibition is
inferred by the analogy exemplified in'the loaf and staff agamst the gift or -
other transfer of a corrody or of slaves.’t’ " In other wotds, as explained
in the note, the term, 1mmovea.bles ‘earries with it corrodies and slaves ag
woll as land, in the same way as the staff being thrust through the loaves,
those are necessarily brought by bringing the staff, - Nor does it appear-
that the corrodies so inecluded in the term “‘immoveables™ are necessarily .
confined -to grants by the king and rajahs and people in authority, as .
would appear to have been mierred from placztum xcii of the Digest, for -
it is to be remarked that the words ‘“‘oub of mines or the like, settled on-
him and his heirs by the king”-are'not found in the original, but have been .
apparently introduced into the tra,nsla.tlon from the commentary on the
toxt, omitting however the words " or other: benefa.ct:or ‘Ratnacara also
expounding the word nibandha in the text says: ‘‘That whieh is fixed or
made fast is ‘nibandha or fixed penswn receivable out of ‘mines or- the

hke 7 :And if we-look ‘to the’ reason ' .of the tule ‘as explained in-ch.ix;"

g8, 22 and 23 of the Dayabhaga; viz.;:that the immoveable [332] broperty .
xs ‘2 perma.nent ‘means of ma.mta.mmg the famlly whmh bhe Hmdu

{1)9.B.H.C.R, 222. S (2) 9 B.HLO.R. 99
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law-givers: rega.rd as an. mdlspensa.ble obhgatlon -we must, I think; coma to> .
the conclusion that it is'the fixed 'and ‘permanent charactor of the allow.
ance, from whatever source derived, - whwh entitles it to. fank: with" -
immoveables, and that the case of a granb by the king out 'of mines or ‘the’
like is merely an illustration of a corrody in its truest sense. However:
that may be, in the present case the grant was by, the king or his-author-
ized representatives. It isa grant which from the -object it bad in: view?
must be deemed-to be one in perpetuity; and, lastly, the fund out- of which-
this perpetual allowance was to be:paid,- was derived. ffom- a permanent:
source. It ‘has, therefore, all the . characteristics::of  permanency and:
dura.blllty whlch are éssential tq brmg it, accordmg to'Hindu law, within:
the term *’ immoveable property.” S
I would -therefore, dismiss - bbe apneal w1th costs

MELVILL, J.—The only question which we have to determine in thls
appeal is whether the subject-matter of the claim is.immoveable pronerby,

s

.or an interest in lmmoveable property. yvztbm the meanmg of cl. 12, qe 1 of

Act XIV of 1859.
In The Government of Bombay V. Gosvamz Shn Gzrdharla,ljz (1) I

. gtated, and T think that T was right in stating, that, in considering, with -

reference to limitation, the question xwhether .any. particular allowance,
(other than an allowance incidental to ‘as neredlba,rv office), i§ or. is not-
immoveable property, thls Court has generally, if not mvarlably, applied:
the following test, viz., is or is not the allowance in questlon a charge

upon land or other immoveable properby ? L

If this test be apphed in the present 1nsta.nce, the plamtlffs must«
fail. The allowance, in respect of which they sue, is not charged upon. .
land.. In the plaint itis treated merely as an annual allowance payable:
out of the Grovernment treasury. Sinece British. rule was. mcroduced, iy
has never borne any other character. If we g0, back to the sangd from.
the Peishwa’s government by which the grant is bestowed;- we find that,

" the allowance consists partly of a money payment: out of certain extra’

cesses and transit [333] duties (the nature of which will be found des-,
cribed in Grant Doff’s Hlsborv of .the Mahrattas, Vol.: I, p. 26, Indian:
Reprint, and note, and in Mounstuart: Elphinstone’s Report on the Ter-.

" ritories conquered from bhe Peishwa, p. 26), and . partly of a’ small .quan-

tity of grain, described as knern jamabandi purbhare paiki,” which term-
may either mean that the grain was to be taken oui of the extra. collec-:
tions made for incidenta 1 expenses (see erson s Glossary under: kharifs
juma and purbhara hak) or else that the grain was to be received. by tha:
grantee, not from the head-quarters treasury, from which the money allow-:
ance was payable, but direct (parbha.re) from the collecting officers in.
the revenue divisions (suja). named in the sanad, and to be debited under:
the head of extra collections.. The Assistant Judge has. rightly describeds :
the meaning of other terms used in the sanad, and I, agree with him in:

" holding that none of them afford any foundation for- the contention. -that

the grant was :in- 8By, Way-a charge upon land or. ohher 1mmoveable
property

But then a.rlses the conmdera.tlon wbether the determmatﬂon o£ the
quest:on before us is to depend upon the general construction to be . glven. i
$o the terms “immoveable property’’ a.nd ‘interest in immoveable property’y:
as used by the Leglslature, or whether 1('. 1s proper: that we should proceed: -

w 9 B.H.C.R. 222,
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further, and ascertain. wbebher the subject- ma,tter of thls suxt ‘would, ac-'

cordmg to Hindu law, be- " nibandha.” ;. - .. o
+In the case to which I have referred 1 conmdeted myself ]usblﬁed in

. hmvmg recourse to Hindu law as supplemental to the other grounds of my
decision. - I was, indeed, bound by authority to do so ; for in Krishnabliat:

A Kapabhat (1) it had been broadly laid down by Coueh C. J., that we
ought, in applying the law of hmltablon behween Hindus, to 1nclude in the
- term ., immoveable property ' whatever is in the: Hindu law understood to

be such , This principle of construction was subsequently upheld in the

case of. Balvantmu v. Purshottam (2) by, Westropp, C. J .- and four. ot;her
Judges, of whom I was myself one. ;

The two last-mentioned cases have, however.,subsequenbly come
under. the consideration of the Judicial Committes, and it [384] is impor-

tant to ascertain to what extent bhey are atfecﬁed by the ]udgment of that -

tribunal.
. . The head- note to tha.t ]udgment, Mahamna Fatesangn v. Desa.z
Kallmnmyaﬂ (3), which sbabes broadly that the principle which preva.lled
in Krishnabhat v- Kapabhat and;in Balvantrav v. Purshottam was approved
by the Judicial Committes, appears to me to be inaceurate and misleading,
‘What their Lordships really said upon this point will ba found 4t p. 288
of the report. - They refer to the rule:as lald down in the Bombay cases,
and then make the followmg remarks :-—" The.rule is, shortly, this, viz.,
that, inasmuch as the ferm 1mmoveable property’ is not defined by the
Act, it must, when the question concerns'the’ rights of Hindus; be taken
to m(;lude whatever the Hindu. law -classes as immoveable, although not
such in the ordinary accsptation of the-word. To the ,application of this
rule; within proper limits, their Lordships see no oblectlon The question
must, in every case, be whether the subject of the suitis. in the nature of
~immoveable property ; and, if-its nature and quality can be only -deter~
" mined by Hindu law and usage; the . Hindu law may vroperly bs invoked
for that purpose.. Thus, in the two cases on which the appellant relies,
Hindu texts were legitimately used to show that, in-the contemplation of
Hindu law, hereditary offices.in’ a. Hindu, community,: lnca,pa.ble of being
held by any person not a Hindu, were in bhe nature of immoveables. And

those decisions receive ‘additional support from the first- section of the.

Bombay Regulatlon V of 1827, which expressly declares hereditary offices

to be immoveables.” . Their Lordships then &oon, to say that, in the parki-"

cular cage bofore them, it was unnecessary.to, consider the Hindu law,
because they were of opinion that the question whether a toda giras hak
was an interest in immoveable property within the meanirg of Aet XIV of
1859 was ope-which ought not fo be determmed by Hindu law. And
they then Iay down this general proposition : ;' Their Lordships think that

the applicability-of particular sections of this deneral statute of limitations -

must be determined by the nature.of the thing sued for, and not :by the
status, race, character, or religion of the: parties to the suit.  The period
of limitation, within which the claim is barred,:[335] must be fixed a.nd
uniform, by whomsoever that claim:is. prefe?red or resigted.” . ¢

- The coneclusion at which the Judicial Committee ﬁna.lly arrived was
that as the kak in that case was paysble by the inamdar virtute tenurc,

the interest of the hakdars ‘possessed the qualities'both: of immobility and’ -

of‘indefinite *duration in a: degree’ which,” if ‘the guestion’ depended on
Enghsh'law, Would entitle 16 o.5he chara.ct;er of al freehold interest’ m, or

1).6 B,H.C.R.A 197._ ;(4) 9 BLO.R: 99.° . (3)10 BUELO.R. 281, L
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issuing oub of, real property, and that, upon the general prineiples of con-

struction applicable fo an Indxan Statute, it must be held to be an * inte-
rest in immoveable property * within the meaning of At XIV of 1859. ‘
From the passages which I have quoted I conclude that the rule

. laid down by the Judicial Commlttee, and the rule by which, we must,

therefore, be guided, is this, viz., bha.t whenever it is possuble to do so.
‘the terms “immoveable property and ‘interest in immoveable property”

‘Act XIV of 1859 must be interpreted on general principles of consbructlou,
with reference to the nature of the thing sued for, and not to the status,

‘race, character or religion, of the parfies to the suit ; but that, in exeep-
. tional ecases, in which the thing sued for is of such a special ‘and peculiar

character that its nature cannof be defermined without reference to the
special and peculiar law of a parficular sect or class, in such cases, and in
such cases only, tho law of guch sect or class may properly be referred to,
as furnishing a guide to the determination of the question. o

‘We have thus Iaid down for our guidance a rule and an exception ;
and the question in every case must'be whether the case is governed by
the rule or the exception. The appllca.t;lon of the rule I take to be this : that
the terms ** immoveable property *’ and ‘' interest in immaoveable property "'
are to be held to include not only land and houses, and such other things
ag are physma.lly incapable of being moved, but also such incorporesl here-
ditaments.as issue out of, or are connected with, immoveabls property;
properly s0 called, and, therefore, to use the langnage of the old English
lawyers, ““'savour of the realty.” Incorporeal hereditaments,  which are
of a purely personal nature,, and do not savour- of the realty, are
moveable property.  If regard be had [336] only to ordinary principles of
congtruction, it ‘will not generally be difficult -to say within which of
these two classes the subject matter of a suit should be - placed. nghts
of coramon, rights of way, and other profits i alieno solo, rents, pensions
and annuities secured upon land,—all these clearly constitute an interest
in immoveable property. Pensions and annuitiss not secured upon land,

houses, or the like, as clearly do not constitute such an interest. When -

a classification can thus be made, it ought to be so made, without reference -
to 5he character of the party claiming the right.. But there may be cases

. in which the test prescribed by the rule fails, or is very difficult of appli-

cation ; and then will come in*the operation of the exception to the rule,

"and it may become the duty of a Court to seek for guidance in some

arbltra.ry definition confained in the rellglous law of the claimant. Con-

. spicuous among such cases (and, indeed, it is the only cagse in which the

Judicial Committes has expressly approved of the application of the
exceptlon) is the instance of an hereditary office in a Hindu community
mcapeble of being held by any person not a Hindu. It ig clear that this
is a kind of incorporeal hereditament which it would be very difficult to
classify with reference merely to the connection of a pa,rtlcular hereditary |
office with land. .- Such a classification may be possible in the rare in-
gtances in which:questions regarding herediary -offices or dignities may
arise in England [Co. Litt., 20a] but' the multiplication of hereditary:
offices of every desenphlon is a’ pecullarlﬁy of ‘Hindu- communities, and
mosb of them are of such.a character that it would he scarcaly possible to
say. whether they savour of the realty or not. In every - considerable:
Decean village there are, at least, twelve such offices ; and a Court might.
well find it impossible to determine, .upon general principles, and without
reforence to Hindu la.w, whether the offics of an heredxtary blacksmith,
pottet, or astrologer,is or is not immoveable property.. : It was -doubtless

2929
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" from a sense of this dlfﬁculby that the framers of Bomba.y Reg v of 1827
gpecified hereditary offices as immoveable properf.y, Whlle, in 1egard to all

other such property, they thoughb that the term “ immoveable” would.

suﬁicrenbly explain itself.

‘What we have to deal with in the present ease is an annulby granted
bya Hindu sovereign to a Hindu temple. The annuity [337] is not
made a charge upon land; and it is not, therefore, according to general
principles of construction, immoveable property.. That being so, I do nof
think that we need go further. Ifthe grant had been fo a Mahomedan
mosque, we should have been forced fo decide the question upon the general
construction of the term “* immoveable;” for there would be no other ground
on which we could proceed.. And I do not see why we should adopt ahy
other principle, because the grant is to a Hindu temple. That circum-
sbance may render it more probable that the grant wasintended to be in

perpetuity ; but, except to the extent of influencing us in coming to =&
conclusxon as to the intended duration of the grant, I do not think that the
eircumstance ought to affect our judgment. Indeed, if we are to hold, by
reference fo -Hindu law, -that a grant by Hindu Government to a Hindud
temple is immoveable property, while a precisely similar grant by a Maho-
medan Government to a Mahomedan mosque -is moveable property, we
must go a step further and hold that every pervetual grant by a sovereign
to an individual Hindu is of a different nature and quality from a similar

grant to an individual of any other race; -for no texts of - Hindu law have -

been shown to us which put -grants to templés on any different footing
from that of grants to Brahmins, or any other persons. It appears to me
that, were we to procead upon a principle which would conduct us o such:
a, result, we should be aetlng in direct opposition to the view expressed by
the Judicial Committee in Maharana Fatesangii v. Desai Kalianrasi. )
- For these reasons I am of opinion that the decree of the Distriet
Judge should be reversed, a,nd that of the Assistant Judge restored.

L

5 B. 338 (F.B).

[338] ORIGINAL GRIMINAL———FULL BENGH

Before Sir Oharles Sargent EKt., Jumce Mr. Justice Melvill omd
’ o . Justice West o

" " EMPRESS "v 8. MOORGA CHETTY. [28th April a.nd 3rd May, 1881]

Jurzsdzctwn—-Recewmg and 'retammg stolen goods within: jurisdiction where the theﬁ
was commitled out of jurisdiction—Indian Penal Code, ss. 410, and 411—Commis+
szon to take evidence, power of High Court to grant, on application of prisoner,

* 'The prizsoner was tried at Bombay, under s. 411 of the Indian Penal Code, :
on a charge of having dishonestly received and retained stolen property, knowing .

_or having reason to believe the saxne to be stolen property. He was also charged
under ss, 108 (expl. 3) and 109 with having abetted that offence. It appeared
. at the trial that the prisoner was a clerk in the employment of a mercantile-
firm at Port Louis, in the Island of Mauritius. - On the 29th October and the
1st November, 1879 certain letters addressed by the firm to their commission-
agent at Bombay were abstracted from the post office at Port Louis. The letters

contained six bills of exchange belonging to the firm for an aggregate amount of -
Rs. 26, 550.. On . the 1st November, 1879, the prisoner sent all six bills of

) excha.nge in a letter to the manager of a bank at Bomba.y, requesting that the
. several amounts might be -collected on the prisoner’s own account, and remitted
to him by bills on' Mauritius. ' The sums were accordingly realised by the bank;
- and duly remitfed to the prisonar, ‘It was not denied that the prisoner obtain-
ed possession of the money and wused. it as his own, His defence was- that . the
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