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“If bhe nazir were made by this Court trustee of every minor’s es- Smp: 15;
8P 150

tate, the ‘manager’ of which would not take out a certificate, it is proba-
ble that this difficulty would be gob over, but it would not be without a -
- great deal of unremunerated trouble to the nazir of the District Court, and
ib mlght proba.bly also involve him in expense.

‘Under these circumstances, I am obliged to ask for the opmlon of

the ngh Court, and would respectfully stuggest & réview of the decision
in Dhondiba v. Kuso (1) whlch I would submit, is hatdly supporbed by
Act XX of 1864.”

There was no appeara.nce of pa.rtles in the ngh Court

The following is the judgment of the Oourb —_

7 UDGMENT

WEeSTROPP, C. J —This Court concurs with the District J udge in
thinking that a certificate of administration cannot be foreed on the mother
of the infant, and is further of opinion that an order for the issue of, such
a certificate to a particulatr individual ought not to be made until if is
ascertained whether that individual is willing to take it. In the present
case the order for the issue of the cerbificate appears to have been made
on default of the mother of the infant fo appear and show cause why the
certificate should not be issued to her. Such default in appearance ought
not to be accepted as an assent to the issuing of the certificate to the non-
a.ppearmg party. If no relative or friend of the minor can be found who

*

is willing to take out a certificate; the District J udge will be under the

necessﬂiy of naming some officer of his Court or some respectable. nominee
of the sumg credifor of the infant. Dxﬂiculty will sometimes arise in
such cases: but this Court is inclined to- think, and certainly hopes, _tha.b
the ingtancés will be rare in which a minor, whom it is worth the ereditor’s,
while ﬁo sue, Will be so completly Hesbltuﬁe of friends and relatives as that
none ¢an bé found to, protect hls mf.eresb
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'CURSETI RUSTOMJI SETNA (Plamtzﬁ’) v. THOMAS WILLIAMS »m‘

(Defendant).” [28bh and 29th April, 1881.] =~ = '

Bmall Causes Gourt—Sth—lel of Zadmg--Gharter pariy—Incorporatwn i bill of Zadmg
of terms of charter party—Cargo—Freight payable on intake measurement—Measure:
ment at- port of delwery-—Dzscrepancy in measurements—Emdence—-Burden of proof
—Suit by consignee for efcess frezght

) K.V. at ’\l[oulmem consngned to tha plamtxﬁ ab Bomba.y 135 logs of teak
i fimber shipped ori board the defendavi’s ship. The bill of Jading, which wag
signed by the defendant, described the logs as marked K. V., and measuring tons
115-12-10, and if provided for thd paymant of freight thereon at Bombay at the
“rate of Rs 17 per ton of 50 cubic feet on right delivery. The last clause of the

" bill of lading was in the handwriting of the defendant, and was as follows :~—=
- “Marks, number, quantity and taasurement unknown : all other conditions as

. per charter party.””  The charter party was expressed to be betweén the owners

of the ship and Messrs. B. of Raugoon, as chiiterers of the whole ship, and

provided for,the payment of freight “at the rate ot Rs. 18 pat ton of 50 cubid

o _feet for all timber, one rate _throughout, except 100 tons broken stowage at half

¥, 8dit No '30 195 of 1880.
(1) GB H . R. A.O.J 419,
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.{reight, by intake measurement.” On arrival of the ship at Bombay, the plaintiff,
* as consignee of the timber and holder of the bill of lading,paid the defendant (the
captain of the shlp) Rs.'1,500 on account of fréight, and took delivery of the 135
- logs. On measuring them, he found that, - according to his method of measure-
ment, the total measurement of the 185 Jogs came only to tons 58-27-11.6 and
not tons 115-12-10 as mentioned in the bill of lading. ~ He claimed, therefore,
to be chargeable with freight only on the smaller quantxty, (viz., Rs., 995-8),
and to recover from the defendant!the difference, (viz., Rs. 504-8), between that’
- gum and Rs. 1,500 paid on account ag "for an overpayment of freight. It was
proved that all the timber on board had -been measured at Moulmein: by. an-
employee of the chartérers acting apparently as agent of all the different shippers,
and that the measurements in the bills of lading were supplied by this person
to the defendant as the measurements of the different consignments. - It was
also proved that the 135 logs received and measured by the plaintiff in Bombay
were the same logs that were shipped under _the bill of lading, and that the
plaintifi’s measurement of them ;was correct according to the mode of measure-
ment which he adopted. There was no evidence ‘as to what was the mode of
“measurement followed at Moulmein, rior, except the statements in the bill of .
lading, as to.what was the actual intake measurement of the timber there.
Held that the effect of the last:-clause: in the bill of Iading was to incorpo-
‘rate into that document the clause of the charter party which provided that.
freight should be payable on the intake measurement ; that the burden [31a]
" of proving what the intake measurement actually was, lay upon the plaintiff
- who sought ta recover back money which he alleged he had ‘paid in excess of
.what was due, and;that, in the absence of such evidence on behalf of the plain-
" tiff. the statement of quanmtv contained in the bill. of lading was prima facze
evuience of the mbake measurement of the tlmber ;o

3

. -THE followmg case was stabed for "the opmlon of the ngh Gourb .
under 8. 7 of Act XXVI of 1864, by W. E Harts Pirst Judge of the Gourii
of Sma,ll Causes-ab Bombay :— ' -

* The pla.mhlff Cursstji Rusuomu Setna. sued Thoma.s leha.ms the
captam of the ship Abyssinian, to recover the sum of Rs. 504-8 ag a.n
over-na.ymenb of freight under the followmg circumstances :—

¢ “One Karanee Veeraswamy at Moulmein consigned to the pla.mtlif
in Bombay 135 ]ogs of teak #imber, shipped on board the defendant’s
ship , and covered by a bill of ladmg signed by the defendant.

“The bill of lading, which is annexed hereto, describes the 135 logs as
marked K.V., and measuring: tons 115-12-10, and provides for the
payment of frelght thereon at Bombay at the rate of Rs..17. per ton of 50
cubic feet on right delivery. ' The last clause of the bill of lading is in the
handwriting of the defendant, to the following effect: ‘Marks, number,
qua.ntlby and: measuremenb unknown &ll other condltlons as per charter-
parhy
.-« . The charter party, wh'ch is also a.nnexed hereto, is' expressed to be:
between the owners of the. ship and -the firm of Messrs. - Bhagwandas of
Rangoon 'ag‘charterers of the whole ship, and prov1des (inter: alza) for the

~ payment of freight at the rate of Rs. '18 per ton of 50 cublc ‘feet for all

timber, one rate throughout execept 100 hons broken sﬁowage af half freight,
by mtake measurement.

* On “arrival’ of the shlp at Bomba.y, the pla.lntlff as endorsee and
holder of the bill of lading and- consignee of the ‘goods mentioned therein,
paid to the defendant Rs. 1,500 on account of freight, and took delivery of
the 135 logs.” On measuring them, however, he, found. .that, according
to his method of ,measurement, which was to. measure.the length,.
breadth and thickness.of each log'separately, making no deduction_ for
holes: or fractures; the total measurement of the' 135 logs came only to
tons 58-27-11-6, and not tons-[345] 115-12-10, as mentioned in the bill
of lading. He claimed, therefore, to be chargeable'with freight only on the

208
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- .gmaller quantity, Rs, :995:8, . and .to: retover - from hhe deféndant the
- .difference hetween that sum and Rs. 1,500 paad on: account (Bs. 1504 8)
a8, for an over-payment of freight. ~ i ' wlow

““ It was proved: before me that the ship took no pa.rt int the rhe.a.
surement of the timber at Moulmein, but thab all the timber put ~on'board
-was measured'by an employes of the charberers acking apparently as'the
agent of all the different shippers, and that the meagsurements inithe bills

1881
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of lading were - those 'supplied : by’ this person to bhe defendaniz ag bhe v

measuremenhs of the different eonmgnmenbs Lo SR
“T also found as facts thab the' 135 logs measura& by the b\amhlff 1h

" Bombay wers the ‘same 135 logs as were shmped under this bill of lading,
‘and that his measuremenb of them wag correcb accordmg to tHe mode of .

mea.surermnt; which' he followed. . ¢
"/ “There was no evidencs ag to what ﬁhe modb of mezistfremenﬁ‘fol-
*lowed at Moulmein was ; nor, excépt the statements in ‘tha’ “bill of lading,
‘as'to' what was the &ctua.l intake mea,sutement theré of- bhxs ‘particular
.consignment: . Neither parby would-apply for a commission o’ "Méulmein
for the purpose of ascertaining these pa.rtlculars, ea,chl cbntendmg that
the burdeu of proof lay on the other. - S I T IS R
-~ “The following atithorities were' “cited before me ——Macl&ghlan on
- ‘Shipping, p. 430 ; Tully v. Terry (1) ; Buckle . Knbop (2) Leggatﬁ on Bxlls
of Liading, p 338 and Chiisty v. ‘Ran @) 4
R & held——ﬁrsb that the effect of the'last ¢lause in the ‘bﬂl df Iadmg
was to incorporate into thab document the provision of the cha.tber parby
that freight was to' be caleulated on. the intake mea.suremeﬂh ketond,
" ‘that the burdea was on'the plaintiff o show; that the intake, ineasure-
ment was tons 58-27-11-6 only; and, third, on the authority of Spaight

v. Farnworth (4); taat the measurement by theé plammﬁ it Bombay .

affot_‘ded no criterion ag to what was bhe intake mea.suremen at Moulmexn

[316] I accordingly dlrecbed a non- -suit to be entered but, at the
reauesh of the plaintiff’s pleader, and’ on- condition of the nla.mmg depomt-
1ing in this Court Rs. 50 fo cover the. costs of the reference, and  Rs. 34
. <the certified professional costs of the ‘defendant in this case,- the order
for a non-suit was made .subject t6 the opinion of the High. Gourh on
pombs of law to be stated by tha plaintiff’s pleader Wlﬁhm bhree dayg

, ‘ These conditions have been comphed with, and the pombs on Whlch

the 'ola.mmff’s pleader reqmres the oplmon of the High Gourb,,ate the
iollowmg — . 7

(M1 Wag nob the burden of - proving wha.b was bhe mtake measure- .
men’ﬁ at Moulmein wrongly 12id on the plaintiff, and should it not. ha.ve' ~

been‘!ald on the defendant ? S BT P S
‘7 "2 Ought the measurement mentioned in the bill 'of lading. to be
,ta.ken to be the intake measurement at Moulmein 2 - 1 o = o 7

“yon 8. Was not:.the Court ‘inierror in considering bhat .the: case .. of‘

Spdwht v. . Farnworth was appllcable to the present case? .. .. -t i

o ‘4, Inasmuch as the blll of lading contained an expres« provmon ".'3
for the paymenh of freight, wa.s not the Court in-error in holding that the -

“‘words in. the:last clause; ‘all other condmons 498 per‘ charter 'pa,rby”

-operated to incorporate into thaibill 'of lading the provision’in the charter .

party that frelghh was o be calculated on ‘the- mbake mea.surément ‘)” Ce
2 -

) LR.BCP. TS, o e - (@ LE.2Ex 1. -
(3) 1 Mpunt. 300, : - WLR.5QBDI us,
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The bill of la.dmg was in the following terms IR
‘- “Shipped in- good order and .condition— by Karanee Veera.swa.my
in and upon the good ship or vessel called. the Abyssinian, whereof
T. Williams is master for this' present voyage, and now lying in the river -
Solevem, and hound for Bombay—XK. V. (135) one hundred and thirty-five
teak square measuring tons 115-12.10, being marked and numbered as
per margin, and are to be delivered in. like’ good order and condition af
the aforesaid port of Bombay: (all and every dangers and accidents of the
sea and navlgatlon of whatsoever kind or nature excepted) unto order

" or to his assignee.. Freight - for the said goods payable there at

the rate of Rs. (17) seventeen per ton of 50 cubic feet on right
‘delivery with average accustomed. In witness whereof the - master or
[317] purser of the said ship or vessel both affirmed to two bills of
lading, all of this tenor and date, one of ‘which bills being accomplished,
t.he rest to stand.void,  Dated in Moulmein this. 205h September, 1880.”
. The followmg words were added in the handwriting of the capfain :—

. o Welghh and contents unknown, - Marks, numbers, quantity and

: ;measuremenh unknown, -

** All other articles as per charter party )
Farran, {or plaintiff, —The reasoning in the case of Spazght v Fam-
worth (‘) has no application to .the present case. .The- ground of the

» decigion in that case was, as stated on p. 120 of the report that * errors
- of measurement in part would be corrected by opposite inaccuracies in

another part.” That would be so as between the charterer of the ship
and the owners, but this is a case between the charterers and a consignee
of a portion of the cargo, and if he is overcharged, he will not be compen-
sated by the fact that a.nother consxgnee may be undercharged for his
part of the cargo. The words * all other conditions,” added to the bill of
lading, mean that all the conditions, except the one relating to measurement,
are to be taken from the charter party. It is, therefore, necessary to
measure the timber here, and the consignee has done so. In cerfain

‘excoptiopal cases freight is payable on the measurement taken at the port

o of shipment, but tha rule is that it is payable on the quantlty actually

“delivered (Maclaghlan on Shipping, p. 430). Further, there is no evi-

dence that the’ measurement, ¢given in the bill of lading, is the intake
measurement. The words added by the captain, declaring that the weighs,.
&e., was unknown, opserate fo eliminé’.ﬁe the ‘figures .given- in the bill of
ladlng, which must, therefore, be read as if they were altogether omitted,
It is improbable that the shipper intended to be bound by measurements '
taken by a servant of the charterer, who would naturally make ‘them
a$ large as passible. Counsel referred to Gibson v. Stmge 2), Spaight v.
Farnwarth Q).

. Kirkpatrick, for dafanda.nb ——-The effact of bhe words added to the blﬂ
of ladmg by the captain is bo incorporate the provisions [318] of the
charter parby. - One of the conditions or terms of the bill of lading is that.
timber measuring 115 tons isto be deliversd am Bombay. In his nofe te

" the bill of lading the captain in effect says ; ' I do not know whether she

welght and measurement stated in this condlblon of the bill of lading are.

- gorrect, but all other condlblons are to be. taken, from the charter parby.’”"

One of those other conditions is that frelght ig’ pa.y abls on infake ,meae
surement, and that condition accordingly is incorporated into the cons

-tract contamed m the bill--of la.dmg -The parties chose to run risk of

(1) LR. QBD.&115 o _ - _(2} 10 Ex. 622.
.10 ’
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mistake in the measurement. ' Had the error been thé other way, the 4881

- captain would be the loser. It is to be remembered that the meastrement -APRIL 29,
-was taken by the shipper’s agent. The statement-in the bxll of lading " is _
prima facie evidence of what the intake measurement was, and it Yests' ORIGIN“‘
with. the plaintiff to rebut it. Counsel referred to Tullyv Terry (1), CIVIL
W Nzcol & Co. v J. S Oastle (2), Wegener v. szth ®3)." 5B 318,

JUDGMENT.

SARGENT J ~—The queshon in this case comes before us on 8
reference from Mr. Hart, the First Judge of the Small Cause Court, in a
suit brought by the consignee of one hundred and thirty-five logs of timber
shipped in the Abyssinian at Moulmein for conveyance to Bombay, to
recover a sum which he has paid to the captain of the ship, but which he
alleges was in excess of the amount properly payable as freight. There
“is no dispute as to the actual timber which was put on board. - The logs
which were shipped, appear to.have been duly delivered at Bombay. The.
question turns on the measurement of - the timber ; the captain contending .
that by the contract of carriage the freight was to be caleulated upon the
intake measurement at Moulmein, and the consignor on his part contend-
ing that it is to be paid: upon the a.ctua.l measurement of ﬁhe hlmber in
Bombay, the port of delivery.

The Abyssinian was chartered in J uly, 1880 to Messrs Bhagw&ndas
of Rangoon, and the charter party contains the terms of the contract
between them and the owners. The charterers subsequently procesded
fo obtain cargo for the ship at [8191 Moulmein, and goods of various
shippers wers received on board. Among them was the timber in-question,
which was shipped by one Ka.ra.nee Veeraswamy, and cons1gned to tahe
plamt.lff at Bombay.

- The measurement of bhe t1mber put on boa,rd by bhe shmper ab
Moulmem ig stated in the bill of lading to he upwards of 185 tons, but
the plaintiff alleges that upon its arrival and delivery at Bombay  he
himself’ measured . it,- and found ﬁhe meastirement to amount only. ‘o
something above 58 tons, and upon this quantity, and not upon' the
amount stated in the bill of lading, he contends  that' he is ha,ble for
freight, ’

" The bill of lading is as follows:—" Shipped-in- good order a.nd
condition—by Karanee Veeraswamy in and upon. the good' ship or vessel
called the Abyssiniam, whereof T. Williams is master for this present
voyage, and now lying in the river Salevem, and bound for Bomba.y——
K. V. (135) one hundred and thirty-five teak saua.re, measuring tons
115-12-10-0, being marked and numbered as per margin,. and are to be
delivered in like good order and condition at the aforesaid port of Bombay
(all and every the dangers and accidents of the sea and navxgatuon of
whatever kind or nature excepted) unto order or to his assignee. " Freight
for the said goods payable there at the rate of Rs. 17 (seventeen) per ton
of 50 cubic feet on right delivery with average aceustomed. In ‘witness
whereof the master or purser of thesaid ship orvessel! both affirmed to
-two bills of lading, all of this tenor and date, one of which bills being
accomplished, the rest fo ‘stand void. Dated in- Moulmem ‘this 20th
September, 1880. :

 Weight and contents unknown o
yoos Marks, numbers, quality and meagurement unknown

..(1) IB.8 C.P.679. - (2) 9 B.H.C.R. 329. it {8) 15 0.8« 985..°)
211
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1881 "All obher conditions as per charter party.” -

- APRIL 99, .. It is these last words, added by the ca.pta.m to the bill of la.dmg,
: — xwhwh have'raised the questlon :-we'’ have to decide..' The defendant con-
sORIGINHt :tends- that their effect is to incorpdrate into the bill of lading the various
OIVI]:. .conditions of the charter party, and, amongsﬁ them, the condition which
—_— prov1das that freight is to be payable * for all timber one rate throughout

T 5_3' 318, (gxcopt 100 tons broken stowage ab halt froight) by intake measurement.”
, [320] Some reference was made in ‘argument to the use of the word
' conditions "’ in the written words at the foob of the hill of la.dmg We
+think, however, that it must be taken-as eguivalent $6 - * terms,” and
'thab the phtase “all other conditions as per charter party-” means
-simply- that, ‘except where other:and inconsistent terms are: expressly
mentioned id the bill' of lading, the terms of the contract between the
eharterer and the shipper for the carriage of the fimber: are-to bha the

same ‘a8 the terms of the contract contained in the charter party.:

Now the bill of lading prov1des that the' freight shall be’ payable ab
Bomba.y at the rate of : Rs. 17 per ton of fifty cublic feet, but it states
‘nothing ‘as to the mode of measurement, nor doesit indicate where the

“-measurerdent is to be ascertained. When, thowever, we refer to. the
scharter . party, we find a term which expressly provides that the freight i ig

to be payable “by intake _measturement,” - and ‘the case 'of Spaight v.
‘Farnworth (1) decides that intake measuremenb means the measuremenb
‘actually taken at the port of shipment.

.. The porb of shipment in the present case was: Moulmeln, and, there-
fore, the intake measarement upon which:frieght is ma.de pa.yable is the
mea.surement actually' taken at Moulmein. ~: ¢

* Mr, Farran, however, urged that it was: 1mprobable tha.u it was
mtended that ireight should be payable upon measurements: ascertained
“(as he said) by a servant of the -charterers, whose object it would ‘be to
-make the measurements as large as possiblé.. But it appears that the -
cparson who measured at Moulmein, although an employee of the charter-
ers, acted as agent of the shipper, .:and was;" therefore, we must assum‘e,
& person.in whom fhe :shipper ‘had confidence.- It is clear that under
-these circumstances we cannot give much weight fo the suggesmon of
improbability. |
g Mr Farran also argued that the addition, by’ the- captam ‘of the
words * marks, number, guantity and measurement unknown > operated
‘fo eliminate altogether from. the bill of lading, the' statement of the
-quantity of-timber shipped ; that by these words the captain declined to ba
:bound by the figures. contained in the [824] bill of lading, and that, there-
fore, the bill of lading was to be read as if it contained no measurement ak

- all. - But-we do not think that the addition of the words * measurement -

‘unknown * hag this effect. These words are added for a limited purpose,

viz., to probect the captain from liabiliby for short delivery ; and, as shown

in tha case of Tully vi' Terry (2), they do not nullify a.ltogether the sbabe~ -

ment of quantity contained in the bill of lading. - '

:‘Wa are, therefore, of opinion that the effect. of the Words added by
the captain to the bill of lading.was to - incorporate the clause of the
charter party which prowded t.haﬁ frelghﬁ should .ba payable on the

. intake measurement. 3
v _From the 5th na.ra. ‘of the case it - -appears . tbaf, tbe nlamtlff pald :
-;?Rs 1,500 to the  defendant . on -account,. buab that, now. beingof opinion

(1) L.R. § Q.B.D. 115. : . (2} L.R. 8 C.P. 679.
A . v 2 212 .
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that he has paid oo much, he seeks to  recover a patt of bhab sum. - He  1881:
- must, therefore, prove that he has paid too much; and to do so must, if he ABRIL, 29;
disputes tha accuracy of the statement in. the bill of lading, show what -
-the intake measurement really was upon ‘which he is liable for freight. ORIGINAB
At the hearing, however, no evidence upon this point was’ glven by the CiIviL.”
plaintiff, and he was, therefore, properly non-suited. —
" Of the questions referred to us, we answer the first in the a.ﬂirma.hwe. 5.B. 313,
The second we answer also in the affirmative, a as,: lookmg to the sixth and
eighth paragranhs of the case, we- think there was evidence thab the state-
ment of quantity in the bill of lading was. the intake measurement, . and
this evidence was not rebutted by the plamtlff To -the third 'question :
we do not bhink it necessary to gwe any answer; and the fourth we.
answer in the negative. -

West, J.—I am /of the samé oplmon Apa.rh ‘from the declded
cases, I should feel disposed to give to the disputed clause the effect which
hag been proposed by the. plaintiff,- and to hold that where the captain
added such words as * weight, measurement, &c., unknown ” to & bill of lad-
ing, there is no agreement &s to:the quantity shlpped on board. Buf the -
authorities which bind us have laid down that these words do not cancel
the statement of quantity contained in the biil of lading, but that under
[322] their protection, if the captain deliver what was given to him, he is
not bound by any clause in the bill of lading which purports to state the
quantity of goods shipped. That being so, “there is in this ecase some
evidence that upwards of 115 tons of timber were shipped at Moulmein.
+The measurement appears to have been taken by some person acting as
the agent of shipper, and the taking the bill of lading in this form argued
that the same terms which were to* govern the payment of freightas be-
tween the owners of the.ship and the .chatberers upon the whole cargo
should apply also as between the charterer and the shipper in respect of the
payment of freight upon a particular porbion of the' cargo.  The shippér
ran the risk of the measurement being incorrect. That, bowever, was his
own domg. and cannot now affect the  captain’s.clause. . I think the bill
of lading is prima facie evidence of the intake measurement upon which
freight was to be pa.ld a.nd I agree m the' answers. ma.de to the questlon
referred to us. . R

Attorneys for the plaintiff : Messrs. Nanu and Hormusji, = .

- Atuorney for the, defendant Mr. H.- W Payne. ;o

- BB, 322, .
APPELLATE CIVIL

Before Sir Chm'les Sargent, Kt., Justice, and Mr Justwe -
. v~'MMelmll .

' l THE COLLECTOR OF THANA (Orzgmal Defendamt), Appelltmt v.
'KRISHNANATH GOVIND AND ANOTHER (Original Plaintiffs),
\ Respondents.* [6th December, 1881.]. o

Lzmztatwm——dct XIV or1859, s, 1,cls. 12 and 16—Grant by a Hindu sovereign fo @,
Hindu temple——Apphcaszzty of Hindu low to determine questions of limitation—
Antastha sadilwar — Kherij jamabandi parbkare pmkz—szam.dh What "Sq
zmmoveable p'roperty.

" The Peishwa, by a sanad dated 1790, gra.nted to the temple of Shri Vyan-
katesh, at Mahim, an annual stimof Rs. 350 in cash out of the * antastha/

-r

. Seeond "Appeal No. 19 of 1879,
218
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