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1881  againgt whom it is sought to be enforced may show the turpﬂ:ude -of both
FEB. 91, himsgelf and the. plaintiff, ‘and a Cour of Justlce will declina its aid to
-_— enforce a conbracb thus wrongfully. entered into. “The objection. that a
ORIGINAL contract is immoral or illegal as between plaintiff and defendant sounds at
Crviy, all times very ill in the mouth of the defendant. It is not for his own sake,
5 ﬁss however, that the ob]ectlon is ever allowed, but is founded on general
° B 859 principles of pohcy, whbich the defendant has the advantage of'? (Per Lord
Mansfield,Cowper’s Rep. 343). It is on this principle that defendants in suits
on contracts, ostensibly bona-fide; are permitted to show that -those con-
tracts really are mere wagering transaetlons In Bam Surun Singhv.Mt.Pran
Peary (1) the Privy Oouncil say:*'It is impossible to treat this deed of condi-
tional sale and mortgage as oreatmg any estoppel It .15 sought to be enforced
by a person qut of possession. It is, in truth, the case of a common mortgage
on which the dafendant says there never was the money advanced. Itis
. open o a mortgagor in thisg country to deny that the money, the receipt
of which is generally acknowledged under his hand and seal, was advan-
ced, and to cub it down to & nominal sum or nothing. - That being so,
and ‘the’ mstrument; being relied upon by a person out of possession seeking
to ‘obtain’ possession t.hrough the medium of a foreclosure suit, it appears
to their Lordshlps that there is nothing Wha.tever to prevent the defendants
from showing the real truth of the transaction.” As to the objection that
a tenant may nob deny his landlord’s title, there is not any.tenancy
Wha.tevex' between the plaintiff and defendant here if the latter’s defence
he true, and the plaintiff, so far from being the landlord, is the trustee of
the defenda.nb
‘[308] We ‘think bbat the Small Oause Ccurt'- was in thls case deprlv-
od- of jurisdietion under s. 91 of Act:IX of 1850 by the defence sebt up by

the deiendant The judgment of that Court should be reversed, and the .

smt should have been dismissed for want of jurisdiction.

i~ The partles respectlvely should bear their own costs of the sult an&
reference.

Attorney for the plamtxff —Mr. H. W. Payne

5 B. 806.

.APPELLATE OIVIL.

Before Sar Mwhael Roberts Westropp, Kt., Chief Justice,
, g and Mr Justice Bndwood

JADOW Muorax (Plamtzﬁ) v. OHHAGAN RAIOHAND, DECEASED BY HIS
SON JAMNA, MINOR, ‘BY HIS GUARDIAN, ad litem WANMALIL
HABJWAN (Defendant) *  [8th March, 1881.]

Admamslrator of aminor’s estate—Guardian ad litem~Next friend— Minors’ Act, XX of

- 1864, s, 8-~ Civil Procedure Code (4dct X of 1877), ss. 443, 456,  459—Act XII of
1879—-Act X Of 1876, s. 15—Act XVof 1880 s, 8, cl (b)-—Gowrts of Small Cause&
—-Jumsdwt'zan :

. Whete no admxmstrator "of the estate of a minor is appomted under Act XX of
" 1864, there is no ob]ectlon to the appointment of a guardian ad litem under s. 443
" of the Civil Procedure Code (Act X of 1877) (as a.mex}ded by Act XII of 1879) for
- the purpose of defending a suit against the minor, =

e

* Small Cauge Cours Reference, No. 1 of 1881.
» (1) 13 M.LA, 551 at p. 559,
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Act XX of 1864, s. 2, has no bearing on the case of'a next fnend or guardlan

ad litem nof clalmmg charge of the minor’s estate,
. Neither ‘Act XX of 1864 nor . the Cw11 Procedure Ccde, (Aci; X of 1877) (as
- amended by Act XI1I of 1879) smpowers any Court to appoint a person against
“his or her will, to be a next friend, guardzan ad luem, a.dmmlstra.tor of the estate
or guardian of the person of a migder. - )
.. Section 458 of the Civil Procedure Code {Act X of 1877) is not. 50" fm: as regards
‘payment of costs, applicable to any parson uppomhed to act as gua.rdla.n ad litem
without his previous assent, .
" Becfion 3, ol, b, of Act XV of 1880 ptesetves ]unsdlctmn to a Coutt to try a
-suit agamst a minor, noththstandmg the’ appomtmant of one oi ltss oﬂicets to be
. the minor’s guardian ad litem. .’

The decision in Mohan Iswar v. Haku Rupa (1) is supetseded by Act XV
of 1880, sec.8, .cl. b, in"sofaras that decision affected. officers of the Courb
[307] a.ppomted gua.rdmns ad litem under s. 456 of Act X of 1877, as amended by
Act XII of 1879.

) Inconvemence, pointed out, of introducing into Acts rela,tmg, and enaoted
‘a8 relating, to spealal ]unsdlchon only, pzov:smns a.ﬁeunng c1v1l procedute
" . generally.

[F., 20 B. 534 ; Rel,, 15°C.L.J. 3= 160 W.N. 25615 Ind. Cas. 41¢; ., 9B, 239;
.. 9B.395]

THIS case Was referred for the opinion of the High Court by Cursetji

. Manekji, Judge of the Small Cause Court at Ahmedabad, under s. 617 of
the Civil Procedure Code (Act X of 1877), with the followmg remarks :—

' “Plaintiff’s suit is on balance of account settled by Chhagan Rai-

chand since deceased. The said Cbbagan bas left a son who is a minor,
and property which is worth more than Rs. 250. The sajd minor is made
defendant with Wavmali Harjivan as bhis guardian ad.litem. Wanmall,
however, declines to act as  such guardlan, though he i is the minor’s

1881
MARCH 8,

APPEL-
LATE
Crvin,

5 B. 306,

maternal uncle, and it appears from the man’s demeanour in the witness-

:box that he simply objects for the purpose of evadmg or delaymg satisfac-
tlon of plaintiff’s claim.

The questions which arise are— '
.. “1st—Has this Court power to appoint a guardlan od letem under
8. 443 of the Civil Procedure Code, {Act X of 1877) where the estate is
beyond ‘Rs. 250 in value, supposmg a person is found willing to act as
such guardlan ?

“ond.—Has this Court power to appoint such guardian where

the person is unwilling to act as such guardian, though his unwil- -

lmgness is merely vexatious, and is assumed for the nurpose of delay or
-evagion ?

“8rd.—If the Court appoints one of its own ofﬁcers guardla,n ad litem
‘under s. 456, Civil Procedure Code, (as amended by s. 73 Act XII of
1879) would it have jurisdiction to try theé suit?

"My .opinion, as to the first question, is in the afﬁrmatlve If a person.

‘be found ‘fit and willing’, s. 443, I submit, authorizes any Civil Court to
,appoint him guardian ad litem to defend f,he suit on behalf of & minor,
irrespective of the valuejof the estate to which the minor may have sue-
ceeded Moorlidhur v. Supdev (2) [308]has been urged against this opinion;
but that decision does not, I-think, apply, as. there, from the frame of the

suit, it appeared that plaintiff claimed to have * charge of the property,’”
_and, as that was worth more than Rs. 250, a certificate was hecessary -

‘under Aet XX of 1864. A guardian ad litem is a totally different person ;
he has nothing to do with the adininistration of the minotr’s propetty he

~ig simply appointed to contest the particular suit in order to protect nhe

(1_)4_,3,_»63.8.‘ . {2) 3 B. 149.:
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4881  minor from s false claim ; and, when decree is ‘made and executed, he is
MARCH 8. functus officio. Thus, as rega.rds 2 guardlau ad litem under s. 483,it “would
. make no difference whether the properby is worth more ‘or less than Rs. 250,
APPEL- gand a certificate in the former case is nob necessary.  The very fact that

LATE under s, 456 (as amended by s. 73, Act XIT of 1879) a plaintiff or ereditor

Crvin, of a minor's estate can apply for the appointment of a guardian ad litem,

——  would show that Act XX of 1864 doss not apply to him ; for in that Ach
5 B.306. there is no provision by which such craditor can ask the Dls"rwb Court to
have & guardian appeinted, though this is sometimes done on the autbority
‘of Dhondiba v. Kusa(1), a decision Whlch I humbly submlb is not alto-
gether a satisfactory ome.. . -

‘ As regards question No. 2 I am of opxmon tha.b a person cannob be
forced to act as guardian ad litem against his will. " When. no person is
found willing to act, all that the Court could do, would be to appomt
'some one of its own officers. The amending words of s. 456 are ' where
there is no other person fit and willing to act’; and the necessary implica-
tion from these words is that the. person to be appointed must not only be
‘fit, but also w1llmg It often happens that a person, though he has the -
;eustody of the minor, declines to ach as his guardian, ad litem for the pur-
"pose of delaying the plaintiff, or from fear of being harassed in execution
“proceedings ; bub the. Court has now theg power to appoint its own officers,
and thus get over the difficulty which otherwise would have nresented
1!;self when the friends or relatives of the minor were recalcitrant. .

** As to question No. 3, I am of opinion in the affirmative. A recent
_decision, of the High Coart. (. L. R.,4 Bom., 638) :decides [309] that an
oﬁ’icer of a Civil Court appointed under 8. 456, amended as aforesaid,
“would be & Government officer, and thus this Court and other subordinate
. Civil Courts would have no jurisdiction. But, subsequently to the passing
of that decision, the Legislature has added an important prov1smn to s. 32,
Act XIV of 1869, as amended by #. 15 of Act X of 1876 (see ‘s. 3, Act
. XV of 1880, passed on 3rd November last). By this proviso.a Court offi-

- ger, appointed as aforesaid, would not be acting as a. Governmenb officer,
and this Court, would, therefore, have ]urlsdlchlon -
There was no ) appearance of pariies in the ngh Oourt

' JUDGMENT.

The followmg is hhe Judgmenh of the Court dehvered by L

WeasTROPP, C.J.—As this Court understands that there has not been
. any administrator of the minor’s estate avpointed under Act XX of 1864,
_there does not appear to be any valid .objection to the appointment of a
" guardian ad litem under: s. 443 of Act X ‘of 1877 (as amended by Act
XTI of 1879) in the present case. (Sees. 464) Section 2 of Act XX
,of 1864 has not any bearing on the case,of a next friend or guardian ad -
ditem not clazmmg charge of the estate of ' the minor. [See Vwkore v.
Jijibhail (2).] - ,

- As to the seeond queshlon l'.ms Courﬁ is. of opinion that nelther Aeb
XX of 1864 nor Act Xof 1877, (as amended by Act XTIl of 1879) empowers

3

o

-any Court to appoint, against his or her will, any person,. to be a nest . .

friend, guardlan ad litem, guardian of the person, or administrator of the .
estabe, of a minor. ' So it was decided as to Aet XX of 1864 in Babaji:v.
Maruti3). . In s. 456 of Act X, of 1877 (as.amended by Act XII of 1879)
the words “no other person fit and willing to act as guardian for thesuit”

(1) 6 B.H.C.R. 219 (220). (2) 9 B.H.C.R. 810. (8} Infra in notis, b B. p.810.
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elearly indicate that the Leglslmﬁure did not intend to ‘force the oﬁice of
guardian od litem on any person in invitum ; and such, even indepénd-
ently of those words, this .Court would have deemed to be - the proper
construction of the Act; unless ‘the contrary -distinetly appeared in if,

which it does not. Section 458 does not, so far as regards payment of:
costs, appear to be properly a.nphca.ble to any person appomted to acb as
guardian ad litem without bis previous assent.

[310] The reply to.the third question, :viz., Whether the Gourb of
Small Causes at- Abmedabad, if it appointed one of its own.officers to-be
gu&rdlan ad litem under.s. 456, would thereby lose its jurisdiction to try
the suit, is given by s. 3, cl. b, of Act XV of 1880, the effect of which is

to preserve to the Court. of Small Causes its jurisdiction - notw1ﬁhsba.nd1ng, ‘

the appointment of one .of its officers to be guardian ad lifem. *That
enactment, which received the Vlceroy s agssent 'on- the 3rd November,
1880, supersedes the law as laid down in the decision in: Mohan Ishwar v.
Haki Rupa (1), made on the 13thJuly, 1880, in.so far only as- that
decision affaects officers of the Court. appomted under s. 456 of. Act Xof
184717, as-amended by Act XII of 1879.
This is a suitable opportunity for observmg tha.t; the mtroductuon of
a clause affecting eivil procedure and Civil Courts generally, such as 8. 15
of Act X of 1876, into an Act purportmg to  regulate a special. branch : of
civil procedure only, viz., that relabmg to revenue Junsdwbwn, is inartistic
in leglslatlon and mconvement in the administration. of justice:. Such.a
general prov181on, when hidden in a spacial Act noti - offen regorted fo in
practics, is apt to be overlooked by pleaders and Judges who are seldom
concerned in revenus cages. This irregularity of legislation having "been
commenced in Act X of 1876 is; therefore, less inappropriately. continued
~ 1n Act XV of 1880.

5B 310

APPELLATE CIVIL.

Before Szr Mzchael Roberis. Westronp, K., Ghzef Justwe, and =
‘ M'r Justzce Kemball v

BABAJI @lazoztzﬁ) Appellant v. ’V[ARUTI, A MINOR, BY HI§ .
GUARDIAN GUJIAL (Defendant) Respondent * . [15th September, 18741

The Minors’ Act No, XX of 1864—Gertzﬁca,te ‘of Admzmstmtwn-—Mmor-— Defendant—~
Procedure, .

R N DR

-An order for the issue ot a cettlﬁcate ‘of a.dmxmstra.txon to any particular'i in-

. dividual, under Act XX of 1864 . ought not. to be made. untll it is. a.seettalned .

whether that individual is willing to take if.

Where an order for the issue. of a certificate of admlmstmtlon was made.on
- default of the mother of the infant to appear and show cause why the certificate
" ghould not bs issued to her,
[314] Held that such defaultin appsarance ought not 0" be accepted as an
-assent to the issuing of the certificate to the non-appearing party.

It no relative or friend of the minor can be found who ig willing to take out &

" certificate, the Disgriet . Judge should Aame some  officer of his Court, or some:

‘ raspectable nommee of the suing creditor of the infant.
IF, 7 C.iL.R’..407> ; R:, 5B. 306; 13 B. 656 (663) 1

* Civil Refetence, No. 10 of 1874.
(1) 4 B. 638. :
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