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proventing the rectification 6f a Subordinate Court’s decree by the High
Coutt, or the reinstatement of a person . jn. possession, of which he
has been deprived by the execution of the erroneous” decree of a
‘Subordinate Court ; and - (3 that the alienation of the vatani property
in this cdse to Rudrapa has received the satistion of thé anthorized officer
of Government 5o far back as A.D. 1831: we must hoid that the certificate
«of the Collsetor was unlawfully issued, and, accordingly, the orders of
the lower Courts of the 13th June, 1876, and the 23rd Oectober, 1876,
-must be reversed;- and the Subordinite Judge mitist proceed fo give effect
to the decree of the High Court of the 29th September, 1875, by reingbat-
ing the defendant Rachapa in possassion of the mortgaged premises in
Ex. 20'and in the plaint in this suit mentioned. The plaintiff must pay
to the défendant the costs of the * application to the Subsrdinate Judge
and of both appeals in the same. As 4 'suit has been instituted for mesne
profits in the Subordinate Judge’s Court, and 'a fegular appeal.in that suit
is noW pending in the Assisbant Judge's Court, we take no otder as to
-friesne profits,” - -\ o g ’ ’ ' o

N ',‘_,-;!"l‘,("
" Wemay state that we doviot Supposs that, if the, Collector, [395]

were fully informed of the circirstandes ot this case ad above detdiled, he
would have issued hiscertificate. S ' o
Having formed the opinion which we have expressed as to the con-
" gtruction of the Adt, and as to the alienation being one which had the
ganction of the Sub-Collector, we do not digeuss thé phiirb as o, the author-
ity of -the Bombay Tiegidlabuss (speéially ciréumseribad as it is) to direct
the cancellation of decréss bf the High Ootlrt made in réctification of
decrees of Courts subordinate to it, or to prevent the reinstatement of
persons agdinst whomi execution hag beeh had of wrongful decrees of the
latter Cotrts ini the position océupied E)y tHem before Such execution.
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Before Sir Michael Roberts Westropp, Kt., Oliief Justice, and
Mr. Justice; M. Melvill. K '

LUuckMIDAS KBIMII (Plaintiff) v. MULIL GaNIT (Defendant).”,
L - [21st February, 1881.]

Binall Cousss: Court-—Turisdiction-=Eqnitable deférico—DPlea by defendant of his_own

1 fraud—dAct IX of 1850, ss: 91; 98, 25, © o o T

7 - Phe plaintiff in 1879 took cubt a Sumiéns, under s. 91 of the Presidency

Towti’s Small Cduse Court Act IX of 1850, calliag on hi$ nephew, -the defend-

..ant, to deliver.up possession of cértdin premises in his oceupation belonging 66

the plaintiff., The, plaintiff alleged that ‘he had purchased the premises in

question in 1870 from one N fo whom the defendant had mortgaged .them

iin 1866 with powet 6f sale. The plainfifi produced the deed of mortgage

to N; and the donveyanée to Himselt: It was admitted on his behalf that

ho had never received any rent from thd defendant, shd dever had manual

, possession of the premises occiipied by him. Bat the plaintiff produced a

writing of attornment dated April, 1873, passed tohim by the defendant, whére:

by the latter dcknowledged that hé . was cccupying the premises in question ad

the plaintifi’s tenant, and agreed to pdy rent for the sama at R, 25 a month,

His defence was that the mortgage, the sale &nd the writing of attornment were

. all merely colourable, exeouted for the pirpose of defeating his creditors and

) s‘cre‘emng‘.‘thg property from execuition ; that no money had passed between theé
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. pattles : that the .defendant had never been out-of possession, andthat the
plaintiff now required the Court to agsist him in $urning his own wrong to his own
- advantage.” - At the hearing in the Court of Small Causes the defendant propos-
ed to prove the above facts, and submitted that, under the circumstances, &
bona fide question of title was raised which ousted the jurisdiction conferred on
ths Court by s. 91. The Court, howaver;, refused to receive the ev1denoe, and
‘held that it had jurisdiotion,” On reference to the High Court,

[296] Held that' the defendant was -entitled to set up the defence whmh he
did, and that it ousted the jurisdiction of the Court of Bmall Causes to proceed
) futther with the action—inasmuch as such defence raised a question of adverse
_title, which, in suits under s. 91 of Act IX of' 1850 that Goutt had not jurisdic-
tion to decide. '

[R 10M. 17(20) 18M 378 20M 326 32 M. 323 2Ind Cas 616 5 M.L.T. 77]

“ THRE followmg case was stated for the- oplmon of the ngh Gourt,
under 8. 55 of Act IX of 1850, by N. Spencer, Second Judge of the Courh
of Small Causes at Bomba.y —

- “Thig'is a summons issued nder s. 91 of Act IX of 1850, callmg on
the defendant to show cause why he refuses to deliver up possession to
the plaintiff of the second storay and the gable of a house assessed under
Nos. 70,71 and 73, situated in Hanuman Gully, belonging to the plaintiff,
which is now occupled by the defenda.nh asg, ibis alleged the tenanb of the
plammff .
© "9, ‘The house’ m questlon was at one hme the propetty of the
defenda.nt and wase Wmh other houses a.nd lands belonging to him,
mortgaged by him. by a'deed, dated the 8th of October, 18686, to one Nensey
Hunsraj, fo secure the’ repa.ymenh of the sum of rupees one hundred thou-
gand and interest. ’
: 3. Default baving been ma,de by the defendant in paymenb of the
mortga.ge debt, the mortgagee, under the power given to him by the deed,
pub up the properties for sale by auction, and the plaintiff, as the highest
bidder, became the purchaser of the same. A copy of the deed of -con-

_ veyance by the mortgagee to the plaintiff, dated 16th August, 1870, is

annexed, marked A.
“4, Ttisadmitted that on the 98th of Aprll 1873, the defendant
passed- to the plamhlff a, writing ' (Ex. B) acknowledgmg that he was

‘oceupying the premises, from which it is now sought to eject him,as the

plaintiff’s tenant, and agreeing to pay h1m rent for the same at Rs. 25
per month.

“5. Tt is also admitted hat, although he passed this agreement, the
defendant has not paid the plaintiff any rent.. No evidence was taken to
account for no' rent being exacted from hlm but- it was stated. by the
plaintiff’s advocate that the reason was the relatlonshlp between the:
plaintiff and defendant, and because the defendant-was in needy circum-
stances.. The occupants of the parts of the house, -other than those ocecu-
‘pled by the defendant, [297] pay rent to the plaintiff ; but this is done,

' a.ccordmg to the statement of the defendant’s .advocate, by.defendant’ &

permlssmn and in furtherance of the scheme hereinafter mentioned.

‘6. For the defendant it was. alleged that he was a promoter of one-
of the financials which were started in Bombay in 1864, and that being
liable to pay a large sum of money on account of calls due on the shares

‘held by him, he, at the suggestion of the plaintiff, executed the mortgage

of the 8th of October, 1866 ; that the mortgagee, Nensey Hunsraj, was but

- a nominee of the plaintiff, and the mortgags a colourable transaction .for

the purpose of defeating his ereditors, no consideration having been pald__
by the mortgages. That ﬁhe subsequenb gale by auction to the plaintiff
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~was also fietitious, no portion of the purchase-money having been paid by -
the plaintiff, and that the: agreement to pay rent was a part of the same
scheme, made with the view of giving the transaction a bong fide appear-’

ance, and that tihe plalntlﬂ’ was only a trustee of 'the property for the

d@fenda,nt s .

i 7. The defendanb 8 advocate conf;ended that, - under these cir-
oumstances, there:was a bonaifide question of title in dispute between'
the parbies which custed the jurisdiction conferred on this Court by s. 91,
.and he- proposed ﬁo ca.ll evxdence to prove ﬁhe fa.cts stabed in the. preced-
mg paragraph
s “8. On ﬁhe parh of the plamtlff it was contended—-—' ‘

“1st.- That the defendanb wag esfsopped from denymg ‘the pla.inb-i

1ﬁ s tltle

i “9nd.  That the defondant was bound by the deed of mortgage and.
the writing, Ex. B, and could not" be heard to say that they were executi-
.od as a part of a scheme to defeat his creditors.

: “ 3rd. That this Court’s jurisdiction was only ousted When there
was a question of title which could legally be raised, and bnab there Was
10 questlon of title which could legally be raised in this case. * A
' *9. I was of opinion that there was no questlon of title- mvolved
 in this case, so far as this Court was concerned, and I declined to receive

+he evidence tendered. I held that until the mortgage to Nensey Huns-

raj and the conveyance to the plaintiff had been [298] set aside by a

Court of competent jurisdiction, this Court ‘was bound to regard these

deeds as bona fide, and executed for valuable consideration ; that by these

deeds the legal estate in the house had become vested in the plaintiff, and

that by agreement B the defendant had acknowledged himself to be a
- tenant of the plaintiff, and that it was not wifhin the provmce of thls

Courh to receive the evidence proposed fo be given. ~ -

- “10. 1, therefore, gave judgment for the plaintiff, and directed ‘that

the defendant should quit and deliver up possession of the premises to the

pla.mtx&' bus, at the request of the defendant’s advoeate, this judgment was
glven contlngent on the oplmon of the ngh Gourh on the followmg
fpomti —_

& ‘ Was there such a questlon of tlhle involved or ra.lsed in this cage as

to deprive this Court of the ]urxsdxcblon eonferred oi it by s, 91 of Act IX
- of 1850, and was tbe Courl'. in “error in refusnng to’ recelva the ev1dence

$endered ?’

: 11, Pending the declsmn of the High Courh on this questlon, the
execution of the warrant of possession has been stayed.” -
Kirkpatrick, for the defendant.—The Court below was wrong in re:

fusing to admit the defendant’s * evidence. Section 25 of Act IX of 1850

-expressly provides that an equitable delénce may be pleaded in the Small

Cause Court.” In a Court of Equity the evidence offered by the defendant

‘would be admitted, and his defence, if proved, would be good ; Bam Surun

‘Singh v. Mt. Pran Peary (1); Sreemutty Debia v. Bimola Soonduree(2)

“Ashruf Strdar v. Rance Bhubo (8); Bowes v. Foster (4) ; Bone'v. Ekless(5)
. “Maylor on: Evidence (6th. ed.), Vol: I, p. 108 8. 80. See, also, Indian

‘Rvidence Act (I of 1872), s. 92, Proviso I. If the facts we allege are

‘proved, a question of ‘title is raised, and the ]urlsdxctlon of the Court is
~ousted : Nowla Ooma v. Bala Dharmajz(G)

(1) 1'W. B.156.. On appeal 13 M. L. A, 551: - - (2921 W.R, 49
(3) 25 W, R. 40 (4) 2 H. & N, 779. (5) 5 H. & N.-925. ¢ (6) 2-B. 91/
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‘The. Hon F. L. Latham (Acting Advocate-General), for’ plamblff .
—The plaintiff denies the fraud alleged by - the defendant, buf this caser
must be argued a8 if the statements of the defondant were true. The ques-.

ORIGINAL tion here arises on the e]ectmenb sections of {2997 the Act, and the dispute

lem.

5. B:‘ 298,

is as to the right to possession, not as to the title. The plaintiff rests his.
claim on'a mortgage-deed, a conveyance and a writing of attornment, all
of Whlch are admltbed by the defendant.: ‘The plaintiff is the legal owner,.

. and bas a right to obtam possession under 8.91. This section is borrowed

from Enghsh County Courts Act, 9 and 10 Vic., ¢. 95, 5. 122. See also 19

. and 20 Vie., ¢. 108, 50. The Englrsh cases a.pply In re Fearon v, Now~

all (L) Lzlley v. Harvey (2) ; Loyd:v. Jones (8). See, also, Dadabhai v.
Kuverbai (4). Even if the defendanb proved the facts he alleges, they
would be no defence. The Judge was, therefore, right in excluding evi-
dence of them : Doe d. Roberts v. Roberts (5) ; Bessey v. Windham (6) ;
Kerr on Fraud, p. 306. Where documents are produced giving an epnarenb
title, the party who seeks by i his evidence to render them of no effect is to
be rega.rded ag invoking the aid of the Court, and such aid the Court will
not give in case of fraud Equll;y would not vestrain such an e]ecbment
suit as this Curtzs V. Per'ry n; Brackenbmg v. Brackenbury (8) ; Cecil v..
Butcher (9) ; Groves y. Groves (10) It'is true that s. 25 of Act IX of
1850 allows eqmbable defences but thab section refers only to cases in
which a final decision upon the rlghts of the partjes is given—not to
cases under 8. 91 i in which t:he1e is no sueh ﬁna.l demsxon, but only a. pro--
VISlonal possessxon awarded o

FEORRR N JUDGMENT

WESTROPP G J —Thls is a refelence from Mr. Spencer, one of the
Judges ‘of the. Court of Small Causes at Bombay, in a suit brought in thab:
Court under s. 91 of Act IX of ‘1850, whereby the plaintiff sought to eJecb
the defendant from the eeeond storey and anotber portion of a house in
Hanuman Gully i in this 1slano

. - The defendant was orlgma.lly the owner of the whole house a.nd of
consxdereble other immoveable property, and being so, mortgaged the
same by deed of the 8th of October, 1866, to a fellow casteman (ag:
has been admitted. at the Bar), one Nensey [300] Hunsraj, for one lakh
of rupees, repavable 'with  interest. Under a power of sale contained in:
the mertga.ge ‘deed, Nensey Hunsre], on the ground that defanlt had been .
‘made in payment of the money purporbed to be secured by the mortga.ge, '
put up-the whole of the mortgaged. premises for sale by public auetion, ab-
‘which the plainfiff, bemg the highest bldder, became the purchaser, and the
" mortgaged premises were conveyed to him by Nensey Hunsraj under date-
(the 16th Augush 1870 The prlce was ‘Rs. 65 000 as sta.ted in" thab con-
veyance.. I.is admitted that the mortgage and conveyance were registered.
“Ttis also admitted that on the 28th of April, 1873, the defendant executed:
and gave %o, tne pla.letlff ‘a Gu]arem writing - on a sta.mp of Re. 1- 8
yvhereby he acknowledged himself tenant to the pla.mbxﬁ at  Rs. 25
“per. mensem, of thp second sborey and loft, the subject of the present
sult; That mshrum\enb it 1s edmltted was' nog- regls*ered The learned
Judge etahes ‘that, notwtthstendmg the . Gu]era.tl agreement just men-
tioned, it 18 admttted bha.b the .defendant has not pa.ld any rent;ftcv

(1) 17 L.3.Q.B. 161, (Y TLI.QB. 357, L (8) 17 L. C.P. 206.
(4) 10 B.H.C.R.386. - (5})2B.&A.367. -* - (6) 6Q.B., 166,
{7) 6 Ves. 739 (8) 2 Jac, &W. 391 ¢ (9) 2 Jae. & W, 565,

(10) 8 Y., & J. 163..
' ‘198



1L} ' .LUGKMIDAS' KHIMJI v. MULJT  CANJI 5 Bom. 302!

the plamr.xﬁ' No- evidence in expla.natmn .of this. fact was given:on)
behalf of the plamhff but; his advocate said that the reason for such non- -
payment was the rela,tnonshlp between the plaintiff and defendant and the"
needy. circumstances of the latter. : The relationship was, at the Bar here,
stated to. be that the defendant is nephew of tha plaintiff. The occupants
of the parts of the house, other than those occupied by the defendant, pay
ren$ to the pla.lnhlﬁ but this, it was stated on behalf of the defendant,
was merely in furtherance of the general scheme, the existence of which.
the defendant alleged as his defence, and was refused permission fo prove.
‘The defendant alleged, and sought permission in the Court of Small
Causes to prove, that the mortgage of 1866, the sale and conveyvance of
1870, and the Gujarati writing of 1873 were merely colourabla transactions
entered into for the purpose of securing the property; the subject thereof,
from expected claims against the defendant, who had been a promoter of
one of the financial associations in Bombay in 1864, and in that ¢apacity"
had become liable to'pay a’ larga sum of money in respect of calls
on shares held by him; that this scheme was devised by the plaintiff ;

vtba;b Nensey Hunsraj, the ostensibla mortgagee, was the creature and

[301] -nomines of the plaintiff, and that the plaintiff was no more than &
brusbee of the propert;v for the defendant. Under these circumstances, it
was contended for the defendant that there was a bono fide question as
to-the titie Whlch excluded the ]urxsdleblon of the (‘ourﬁ of Small Causes
under s. 9 of Act IX of 1850. - :

For the plaintiff it was coutended tbat—— no ' '

1. The defenda.nt could not be permitted to deny the pla.mtlff's title.

2. That the defendant was, by the mortgage of 1866 and the
Gu]ara,tn wrmng of 1870, estopped from making his proposed defence.

*8.. .That the jurisdiction of the Court of Small Causes was only‘_.

’ ousted when there was a question - of title which could legally be raised,

and that there was no- question of title which could leda.lly be ra.lsed in’

. this case.

~The learned J udge was of oplnlon “that there was no questlon of

_ title involved in this ‘case so far as his Court was concerned, and he
‘declined to receive: ‘the evidence tendered.” He " held that, untll the.

mortgage and conveyance had beén set aside by a Court of competent
jurisdiction, the Court of Small Causes was bound to regard those deeds
a8 bona fide, and executed for. valuable consideration ; that by those deeds ’
the legal estate in the house had become vested in the plaintiff, and’ that
by the Gu]a.rabl writing the defendant had acknowledged himself to be a
tenant of the plaintiff, and that it was not w1t;hm the-provinee of that Court’
to receive the evidence proposed to be glven Judgment was then given
for the plamtlff contingent on the obinion of the High Court on this
point—""Was there such a question of title involved or raised in-this
case as to deprive the Court of Small Causes of its jurisdiction under s. 91
of Act IX of 1850, and- was thab Court in-error in refusmg to receive t.be
evxdence tendered ? ” . :
It is perfectly. settled that under g, 91 of that Act, a Premdency
Town’s Court of Small Causes cannot try a question of adverse ftitle.
'I‘hlrt:v years ago it was so decided by the Supreme Court at' Calcutta:
in Hurrymonee Dosee . v. Gopaul-[302)chundra Mookerjee (1). We
have not ady reason to believe that the soundness of that deelslon‘
wag ever quesbloned This Court followed- that case in 1877 m Nowla.

1) 2 Taylot and Bell 57
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Ooma v. Bala Dharmasi (1). Bub it has béenf'argued" that the' adverse :
title set mp by tho defendant in such:a-spit," in-order to execlude- thez
jurisdiction of the Court, must be a title:atilaw, and nob any merse eqm- -
table dofence. But 8. 25 of Act IX of 1850 enacts that ** all 'stits whera”
the debt or damage claimed or:value of the property in dispute'is not*
mors than Rs. 500, whether on halance of account or ofherwige," may ba’
brought in the Court of Small Causes ; and all such suits brought in ﬁhe
said Clourt shall be heard and determined in'a summary way ; and every.
defence which would be deemed good in the Supremse ‘Court sitting as a"
Court of Equity: shall be a good bar to any legal demand in the Court
of Small Causes.” This, no - doubt, is not a suit under s. 25; bub
it will' be perceived that the equifable defence permitted by s. 25°
does mnot appear to be confined to suits brought under that section.’
It is not there said that an equitable defence shall be a ‘good bar in'
such suils as aforesaid, viz., in suits brought under that secbion, but that’
it “shall be a good bar to any legal dema.nd in the Court of Small Cauges.’”
The meaning of the word ** demand ” as used iv' Aet IX of 1850 wag’
considered by Peel, C.J., in Radhamoney Boys*omey v.- Anandomaye
Dabey (2). - His observations have been transcribed in Walji Karimgi v,
J'aganatk Premji (8), in which latter case the meaning of ‘the same'
word “demand,” -as well in Act IX of 1850 ag in Act XXVI of 1864, was_
much considered, and it was held to comprise within its scope all suits in-
respect of immoveable property which might be brought under those Acts.’
The prea.mble of Act TX of 1850, as styled by Peel, C.J., or, more properly,
its title, viz., " An Act for the more easy recovery of small debfs and
demands in Calcutta, Madras, ~and Bombay,” was under the  term’
* demands " regarded by him as referring to the recovery of things in’
specie——qhattelsa.s well as lands-and houses: - Furthers.:37 of Act IX of
1850 enacted that * the Judges of the Court shall be empowered to deter-:
mine all [303] questlons a8 well of fach as of law or equity as determined’
in the Supreme Court in all cases which they have authority to tey.” -
» Now, although those Judges have not authority finally to determine,
in cages under s..91, any question ofadverse title, either legal or equitable,
yeb it is competent for a defendant in a suit under that: section to set up
an adverse title, either legal or equifable, in bar of. the ‘demand, 7., the’
action. The Court of Small Causes cannot determine whether either of
those titles is good, bub it may, and indeed must, -determine, in’order to -
agcertain whether or not its jurisdiction o proceed with the suit is ousted,
whether an actual question of tifle bas been set up. The averment; by way
of defence, of facts which do not amoant to an allegation of title would not.
oust the jurisdiction under s. 91, Dadabhai v. Kuverbai(4). The defend-
ant in that case put forward the .inteantion of her husband to make'a’
settlement on herself and her ehildren. The Court: aft;er saying that did-
not amount o an allegation of title, was careful to add : ** Tt is no assertion’
of an agreement or contract or {rust. or other legal or ' equitable liability
to convey to or hold the premises for the benefit of bbé’defendanﬁ Kuverbai
and her children.” In’ spea.kmg of 5..91, Peel, C.J.(5), says : * The value
of possession wherethere is no title is so well knowa that it would be quite’

_unreasonable.to suppose that it had escaped the notice of the- Legislature,

or. that, when they reserved: to another: fribunal or trial this ‘decision of
tltle (6), they meant to invert the position’ of the several claimants, - tor
“(1)8B.91; - (3) 2 Ind. Jur. 146, °  (3) 2 B. 84 (88, 89).

(4) 10 B.H.C.R. 386. (5) 2 Taylor and Bell at pp. 58, 59.
(6) Bee sec. 98, Aot IX of 1850, - .

'eoo,
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displace one from the possession and to puf in another whose' claim, had' 188_1 A
he been in the position of a plaintitf, might' not have been capable of pfdof FEB. 21/
" or might have been- sub]ected also to some defect.” In Nowla Oomav.
Bala Dharmagi (1) - the defendant, whom it was- ‘sought to ‘eject from’ ORIGINAI}
a:room in-a house, was, as the defendant is here; attacked upon deeds’ OIVIL..
executed by himself, viz., & mortgage and ‘a further charge, to ‘both of 513'}'"295 :
which he admitted his signatures. He had formerly been, as the defendant Bt
was here, owner of the whole house. Neither of these documents had been’
get aside by a Court of competent J}urlsdlctlon, nor had a deed of sale exe-’
cuted under a power of sale contained in the. mortgage. Thus far the two
[304] cases coincide. The defence in Nowla Ooma’s case was fraud i in
obtaining from the: defendant the mortgage and deed of further charge.’
The late Chief Judge of the Small Cause Court held that to be such a’
defenca as ousted the jurisdiction of his Court; and his view was aﬂ‘irmed
by the High Court. The defence in the. presenti case is that the' mortgage. ,
the sale and the writing of atfornment were - all merely colourable, exe-'
cuted to screen the property from execution, that no monaey pa.ssed between’
the parties, that the defendant has' never been oub of possession of the
portion of the property now : claimed, and that the - plaintiff has come‘into
Court to ‘ask it to aid him in turning his own wrong to his own advantage.
" It is difficalb to suppose that the Legislature could by s. 91 have infended
_to assist, under such circumstances as alleged here, a plaintiff, never in
" possession, o turn out the defendant and put him to his action on the title
to recover the premises, and thus shift from the plaintiff to the defend:
ant the burden of the attack. Were weto do so, we think that we should
act ab variance with. Sir - I..  Peel’s’ view-of the scope' of that seection
and with the decision of this Court in Nowla Ooma v. Bala Dharmaii (1). -
It must be remembered that the parties are Hindus, and that, if the defend-
ant's case be true, the plaintiff has never had even a technical posses-
gion, inasmuch as the writing of attornment- is a mere sham. ' Actual
possession, either manual or by payment of rent, it is admifted that the
plaintiff never had. It does not appear bo us that it wag the intention of
the Legislature, that, when- a defendant -makes such a contention 'as the
defendant does bhere, the Courb of Small Causes should use 8. 91 to give to
the plaintiff an advantage which he never previously had, viz., possession.
The parties here are in par: delicto, if the defendant’s allegations be trus,
and, under such eircumstances, even at law, potior est conditio defendentis.
. The plaintiff’s counsel has relied on Doe d. Roberts v. Roberts (2) to the
contrary ; but, looking to the cases collected by Mr. Pit Taylor in para. 80,
p. 108 of the 1st vol. of his Treatise on Evidence (3), it seem3 doubtful that
even in a Court of common law that case would now be followed. Where
there was an action on a bond of fair aspecb but really given to induce
a prosecutor of - an mdlcbmenn for perjury to withhold his evidence,
[305] Wilmot, C.J., said: “ The manner of the transaction was to gild
-over and conceal the truth, and whenever Courts of law see such-attempts
made to conceal such wmked deeds, they will brush away the cobweb
warnish -andshow the transactions in'their ftrue llght " (4) Itis an
indisputable proposition that as against an innocent party *‘ no man shall
set up his own iniquity as a defence any more than as a cause of achion”
(Per Liord Mansfield, 1 Wm. Blackstone’s Rep., 364). Where, however, a
sontract or deed is made for an .illegal or 1mmora.1 purpose, a defendanb

.(1)23‘.91. (2) 2B, &‘A. 367,
(8) 6th ed. (4) .Collins v. Blantern, 2 Wlls at p. 349,
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5§ Bom., 30§ - . INDIAN. DECISIONS, NEW SERIESx T [YOI”
1881  againgt whom it is sought to be enforced may show the turpﬂ:ude -of both
FEB. 91, himsgelf and the. plaintiff, ‘and a Cour of Justlce will declina its aid to
-_— enforce a conbracb thus wrongfully. entered into. “The objection. that a
ORIGINAL contract is immoral or illegal as between plaintiff and defendant sounds at
Crviy, all times very ill in the mouth of the defendant. It is not for his own sake,
5 ﬁss however, that the ob]ectlon is ever allowed, but is founded on general
° B 859 principles of pohcy, whbich the defendant has the advantage of'? (Per Lord
Mansfield,Cowper’s Rep. 343). It is on this principle that defendants in suits
on contracts, ostensibly bona-fide; are permitted to show that -those con-
tracts really are mere wagering transaetlons In Bam Surun Singhv.Mt.Pran
Peary (1) the Privy Oouncil say:*'It is impossible to treat this deed of condi-
tional sale and mortgage as oreatmg any estoppel It .15 sought to be enforced
by a person qut of possession. It is, in truth, the case of a common mortgage
on which the dafendant says there never was the money advanced. Itis
. open o a mortgagor in thisg country to deny that the money, the receipt
of which is generally acknowledged under his hand and seal, was advan-
ced, and to cub it down to & nominal sum or nothing. - That being so,
and ‘the’ mstrument; being relied upon by a person out of possession seeking
to ‘obtain’ possession t.hrough the medium of a foreclosure suit, it appears
to their Lordshlps that there is nothing Wha.tever to prevent the defendants
from showing the real truth of the transaction.” As to the objection that
a tenant may nob deny his landlord’s title, there is not any.tenancy
Wha.tevex' between the plaintiff and defendant here if the latter’s defence
he true, and the plaintiff, so far from being the landlord, is the trustee of
the defenda.nb
‘[308] We ‘think bbat the Small Oause Ccurt'- was in thls case deprlv-
od- of jurisdietion under s. 91 of Act:IX of 1850 by the defence sebt up by

the deiendant The judgment of that Court should be reversed, and the .

smt should have been dismissed for want of jurisdiction.

i~ The partles respectlvely should bear their own costs of the sult an&
reference.

Attorney for the plamtxff —Mr. H. W. Payne

5 B. 806.

.APPELLATE OIVIL.

Before Sar Mwhael Roberts Westropp, Kt., Chief Justice,
, g and Mr Justice Bndwood

JADOW Muorax (Plamtzﬁ) v. OHHAGAN RAIOHAND, DECEASED BY HIS
SON JAMNA, MINOR, ‘BY HIS GUARDIAN, ad litem WANMALIL
HABJWAN (Defendant) *  [8th March, 1881.]

Admamslrator of aminor’s estate—Guardian ad litem~Next friend— Minors’ Act, XX of

- 1864, s, 8-~ Civil Procedure Code (4dct X of 1877), ss. 443, 456,  459—Act XII of
1879—-Act X Of 1876, s. 15—Act XVof 1880 s, 8, cl (b)-—Gowrts of Small Cause&
—-Jumsdwt'zan :

. Whete no admxmstrator "of the estate of a minor is appomted under Act XX of
" 1864, there is no ob]ectlon to the appointment of a guardian ad litem under s. 443
" of the Civil Procedure Code (Act X of 1877) (as a.mex}ded by Act XII of 1879) for
- the purpose of defending a suit against the minor, =

e

* Small Cauge Cours Reference, No. 1 of 1881.
» (1) 13 M.LA, 551 at p. 559,

1202



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 

