VIII] - . RACHAPA v, AMINGOVDA . - -5 Bom. 288~

close deﬁnltlons, and the relations of a family transcend the sphere of law, 1881
The parties here, as in most such cases, allowed strict right, it may be FEB.8.
asgumed, to be absorbed in mutual benevolence so long as amity prevailed -
amongst them ; and it was not necessary that Merbai should execute any ORIGINAL
formal mstrument to warrant the expenditure which she tacitly sanction- CIVIL. ;
ed. Her husband, Ratanji, I cannot doubt, knew, as well as his brothers,- 5 B—z-ss C
that the notes had been sold. With the hopeful temperament of a s
spendthrift he reckoned on their being replaced when wanted. '
‘While, therefore, Perozbai is not to charge the plaintiffs for their
board and lodging during the years of her widowhood, heither is she
to account for the interest she has drawn and cxpended in that time.
She has not, it is true, set up the defence of a set off on this
account. It never occurred to her, we may suppose, until lately, that her
sons and their wives were nof, of courss, to sit at her table and share the
shelter of her roof ; but, if legal right is to take the place of kind impulses.
and religious duty, whose part it .can but imperfestly fulfil, then it must,
in justice, be applied all round, Perozhai had rights which she volunta:
rily sacrificed on the' altar of the family. Merbai’s non-assertion of her
rights was a reciprocal sacrifice no less voluntary. What was distinetly
her property she did not give up; the accruing proceeds she allowed to be .
employed for the domestic needs. At Burjorji’s death a definite sum was
due by him as trustes for the interest he had received in excess of what he
had ‘paid to Merbai. An account must be taken of i, interest being
reckoned at 9 per cent. on each item, from ifs reaching his hands, and the
total thus constituted, added to Rs. 2,200, must be paid by Perozbai and
secured for the benefit of Merbai and her daughter according to a scheme
- on which T will hear counsel again when the accounb has been a.scerta.med
‘ a,nd the a,rra.ngemenh framed co ok

Decree for the plaintiffs.

Attorneys for the plamtlffs.—Messrs Ardesir and Hormusgi.
Attorneys for the defendanb ——Messrs, Chalk and Walker _—
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Before Sir Michael Roberts Westropp, Kt., Chief Justice, Mr Justwe
M. Melvill, Mr. Justice Kemball and Mr Justzce F. D. Melvill.

i
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" RacHAPA (Original Defendant), Appellant v. AMINGOVDA
- (Original Plaintiff), Respondent.™ _
[30th and 31st August and 6th September, 1880.]

Regulatzan XVIof 1827, 5. 20—Vatan, alienation of—Bombay Act IIT of. 1874, ss, 5.
8,9, 10-—Constructwn Certificate of Collector under s, 10. y-

- Previously to the year A. D. 1818, R, the great- gtandfa.ther of the plamt)ﬁ
seottled accounts with Rudrapa, the father of the defendant, in respect of debts
. due by himself (R) and his ancestors, The amount found due to Rudrapa
~ was Ra. 20,000, and as security for this sum, R, by deed, dated A.D. 1818, mort-
" gaged to Rudrapa certain vatani lands, and a-lso an annual allowance of Rs, 200
,. received by him (R) on account of a rusum.' Under this deed these properties
’ v;eﬁe t02 (;)% (l):oeld by Rudrapa, in lxeu of mtetest until repayment of the pnnclpal
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A disputé subsequently atose as to the amount of the pusumi, aid A; the son

- and sqccessor of B, the mortgagor, having by attachment interrupted Rudrapa’s:
- possession (as mortgagee) of the vatani lands, he (Rudrapa) presented a petition

of complaint to the Sub-Collector of B, who issued an order on the 10th

- November, 1830, to the Mamlatdar, directing him to require tlis parties to refer

<

their disputes to arbitration. The arbitration took place, and on the 20th-August,’
1831, both parties executed a rajinama (Bx. No. 20), which set forth the terms of
settlement agreed upon. Rudrapa was to hold the mortgaged lands, and rusum
(annual allowance) for fiity years. At theend of that period the prihcl'pa.l debt

‘and all interesi thereon was to be deemed t0 have been paid off, and the lands

and rusum were to be surrendered to the mortgagor or his heir. Under this raji.
nama the mortgagee held uninterrupted possession of the mortgaged property

- until A.D. 1872. A, one of the signatories of the rajinama, died in 1843, and was

succeeded as vatandar by R, and R, again was succeeded by the present plaintiff
who in 1872 brought this suit against the defendant (Rudraps’s son) to recover
possession of the mortgaged property. . .

" The Subordiuate Judge held that the mortgags of A. D, 1818 was not genuine,
and that the rajinama of A. D. 1831, being an alienation of vatani property after

_.the passing of Reg. XVT of 1827, s. 20, was invalid as against vatandars subse-

_quent to the grantor. He, therefore, made a decres for the plaintifi. In appeal,
the Assistant Judge held that the mortgage of A. D. 1818 was genuine, bu} he

agreed with the Subordinate Judge in regarding the rajinama as a fresh aliena-
tion of vatani property, and, therefore, invalid as against the plaintiff, having bheen

“ executed since the passing of Reg. X VI of 1827, s, 20, He, therefore, affirmed the

decree of the Subordinate Judge. The defendant thereupon filed a special appeal

"in the High Court, which on the 29th September, 1875, reversed the decrees of the
-Courts [283] below, holding that the rajinama was not a fresh alienation of

vatani lands, but a compromise of a dispute in regard to an alienation by way.
of mortgage, in A,D. of 1818, of vatan lands, and that the rajinama was, there-

- fore, valid, and ought to be enforced, and was not affected by Reg. XVI of 1827,

8. 20, ) ‘ . . .
| Previously to this decree of the High Court the plaintiff had applied for execu-

" tion of the Subordinate J udge's decree, and had been put into possession of the

mortgaged property on the 9th June 1873,
. The decrees of the lower Courts being thus reversed by the High Court, the

*defendant in 1876 presented a petition to the Subordinate Judge, praying a resto-

ration of the mortgaged property to his possession, - The plaintiff did not oppose
his application, but the Subordinate Judge refused it, on the ground that he had
received s certificate from the Collector, issued under s. 10 of Bombay Aot III of
" 1874, stating that the property, the subject of the application, formed partof a
vatan. Inappeal, this Assistant Judge affirmed the order of the Subordinate
Judge, being of opinion that the receipt of the certificate by the Bubordinate
Judge compelled him to refrain from giving effect to the decreeof the High
Court, Thereupon the defendant filed a special appeal in the High Court,

" Held that the ceri{iﬁcate of the Collector was ‘unlawfully issued and that the

- Subordinate Judge should proceed to give effect to the decree of the High Court

of the 29th September, 1875, by reinstating the defendant in possession of the

_premises mentioned in the rajinama,

The certificate which the Oollector is anthorized to issue under s. 10 of Bombay
Act 11T of 1874 should be sent to the Court, by whose decree or order the vatan

" ig affected in the maunner mentioned in the section,. The Collector’s certificate

_in this casé, therefors, had not been issued to propsr Court.

The restitution.of the mortgaged property to the defendant in whose possession
it 'was at the commencement of this suit in 1872, and until the execution of the -
erroneous decree of the Court of first instance in 1873, was not such a ‘passing
into the ownership or beneficial possession of any person not a vatandar of the

same vatan as is meant by s. 10 of Bombay Act IIT of 1874..

The alienation of the vatani property to Rudrapa having, in 1831, received the

. sanction of the authorized officer of Government, 8. 10 of Bombay Act IIT of

1874 did not apply,—the intention of the Act being that, whenaver the alienation
of a hereditary officer’s vatan has received the sanction of Government, the Col-
lactor should not issue his certificate. ) o

- The words * without the sanotion of Government ” in s, 10 of ‘the Act qualify
the whole section, e L Lo

*

u8s8



nLy - RACHAPA v. AMINGOVDA . - V 5 Bom.=28§v '

Bombay. Act 11T of 1874 does not authorize the Collector to issus his certifi--

- cate for the purposes of preventing thée rectification of a Subordinate Court’s
- decree by the High Court, or the reinstatement of a person in possession of which
().;e hasg been deprived by the execution of the erroneous decree of a Subordinate
ourt.

[R. 14 B. 82 {89) ; 21 B. 55 (57) 1 85 B 146 (152) 12 Bom LR 839= 8 Ind Ca.s
.. 166; 4CPLR 167(168)]

, THIS ‘was a miscellaneous speclal a.ppeal from tha order of E. Hosking,
Senior Assistant Judge at Kaladgi, in the district of [285] Belgaum,
affirming the order of the Second Class Subordinate Judge of Bagalkot.
In the year A. D. 1818, Ramaradigovda (the great-grandfather of the
plaintiff) who was sar-desai and sar-deshpande of Hungund, and sar-
nadgauda of Balgundi, mortgaged by a deed dated in that year (Ex. No. 8)
to Rudrapa, the father of the defendant, certain vatani lands, and also an
annual allowance received by him (Ramaradigovda) on acecount of rusum.

The mortgage was given as secariby-for the repayment of Rs. 20,000, -

which was the amount found due on a settlement of accounts in respect
of debts due by Ramaradigovda and his-ancestors to Rudrapa. By the
mortgage deed the above properties were to be held by -Rudrapa in lieu
of interest until repayment of the prircipal of Rs. 20,000:

Ramaradigovda died, and Amingovda, his son, succeeded him as va-

tandar., A dispute arose between him and Rudrapa as to the amount of

the rusum, and Amingovda having by attachment interrupted Rudrapa’s
possession (as mortgagee) of the vatani lands he (Rudrapa) presented.a

petition of complaint to Mr. Elliott, Sub- Collector. of Bagalkot, who -

issued an order to the Mamlahdar, directing him to require the parties to
refer their disputes to arbitration. This arbitration was held, and on the
920th August, 1831, both parties executed  a- 'ra]mama, (Ex No. 20)
which contained the terms of settlement agreed upon. Rudrapa was to
hold the mortgaged lands and rusum ;(annual allowance) for fifty years.
At the end of that time the principal deb(’. and all interest thereon, was to
be deemed to have been paid off, and the landg and the msum were to be
surrendered to the mortgagor or his heir.

" Under this rajinama Rudrapa, the mortgagee, held uulnterrupted
possession of the mortgaged property until A.D, 1872, Ammgovda died i
1843, and was succeeded as vatandar by Ramradlgovda. who in turn was
succeeded hy the present plamtxff Amingovda,

- In 1872, Ammgovda, a minor, by his mother brought the preseuu suxt ;

- to recover possession of ths mortgaged properby
The Subordinate Judge held that the mortgage of 1818 A.D. was not
genuine, and that the rajinama of A.D. 1831 was an [286] alienation

of vatan property, and was, therefore, invalid as a,ﬂa.mst vatandars subse-

quent to the grantor under s. 20 of Reg. XVIof 1827. He, therefore,

passed a decree for the plaintiff. In apneal the Assistant Judge held
that the mortgage of A. D. 1818 was gennme but be eoncurred with the .

Subordinate Judge in holding that the rajinama was a fresh alienation of
vatan property, and, therefore, invalid as against the plaintiff, having been
execubed subsequently to bthe passing of Reg. XVI of 1827, 8. 20. He,
therefore, affirmed the decree of the Subordinate Judge.

The defendant then filed a special appeal in the High Court which
on the 29th Sept.embar, 1875, reversed. (1) the decrees of the Courts below,
holding that the rajinama was not a fresh alienation of vatan lands, but a

compromise of a dispute in regard to the alienation by way .of mortgage,

RN

(1) See Printed Judgments for 1875, p. 269.
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' m A. D ]818 of vata.n lands, and ﬁhat the m;mama 'was, bherefore, Vahd -

-and ought o be enforced, and was not affected by Reg. XVI of 1827, s. 20.
- In the meantime, however, the plaintiff had applied for execution of
the Subordinate’ Judge 8 decree, and had been put mto possessxon of the
‘mortgaged properfy on the 9th June, 1873. .

- The decrees of the lower Courts having heen reversed by the ngh
‘Court, the defendant in 1876 presented a pefition to the Subordinate Judge,
‘praying to be restored to the possession of the mortgaged property. The
plaintiff did not oppose the application; but the Subordinate Judge refused
it, on the ground that he had received a certificate from the Collector,
‘issued under s. 10 of Bombay Act III of 1874, stating that the property,
‘which was the subject of the application, was .part of a vatan. In appeal,
the Assistant Judge affirmed the order of the Subordinate Judge, being of
opinion that the receipt of the certificate by the Subordinate Judge
wwompelled him to a.bsta.m from giving effect to the decree of the High

~Court.

The defendant thereunon filed a special appeal

Gokuldas Kahandas, for the appellant.

Shantaram Narayan, for the respondent.

[287] Nanabhai Haridas {Government Pleader) for the Collector.

The following authorities were cited :—Lati ‘Kader v. Sobadra

Kader (1) ; Hurro Chunder Roy v. Sooradhonee Debia (2) ; Broom's Legal

Maxims (5th ed.), p. 131; GQopal Hanmant v. Sakharam Govind 3;
Mahadagi v. Rajaram (M1s 8. A, 17 of 1876) ; Visaji v. Rajaram (Mis,
8. A. 22 of 1876), (both decided by WesﬁropD,G J and Melvill, J., on 19th
December 1877) ; Collector of Kaladys v. Sztabaz (4) i Jag]wan v. Ismml

Al Rhan (5) Damdas v. Ismazl Ali (6). :

JUDGMENT. :

~ 6th September, 1880. 'WESTROPP, O. J.—The facts of the presenb
case are simple. Previously to the Christian year 1818, Ramaradigovda
{the great-grandfather of the present plaintiff) who was sar-desai and sar-

. N
Nt

. deshpande of Hungund, and sar-nadgauda of Balkundi, came, with the

assistance of mediators, to .a "settlement of accounts with Rudrapa of
Honavar, the father of the present defendant Rachapa,in respect of the
.debts of himself (Ramaradigovda) and of his ancestors to Rudrapa, who
then held title-deeds and papers belonging to Ramaradigovda, and relating

~ to cerbain vabani property of the latter, as secunty for such debts.. Those

title-deeds, &e,, were then - produced, and covies furnished to Ramaradi-
govda, and the sum found due from him to Rudra.pa, on taking the aceount,
wag.fixed at Rs: 20,000, as appears by Ex. 8, dated 19th July, 1881
(15 Ramazan Sursan 1219, 2nd Ashai Bahul Shalibaban 1740) .which
charged Ramaradigovda’s sayar (to the extent of a rusum of Rs. 200
payable annually) and certain -vatani lands with the above-named sum
-of Rs, 20,000.. That document having been executed in 1818—i.e.,
nine years before Reg. XVI of 1837, s. 20, was passed —was a valid
alienation of the property therein mentioned, although it was vatani
.properiy. See the cases collecbed in 4 Bom. H. C, Rep, 14, 15, e seq.,

%1; 3C. 720. - o (2) B L R. (Full Bench Rul 1862 68), 985 9 W.R 403
3) 4 B, 254.° )

(4) Extraordmaty Applxcatxon No. 45 oi 18‘77, deelded 6th Decembet, 1877 (nol;
reported) :

(5) 4 B. 426. . (6) .Extra_ordmery Appl;cq-t;on, No. 91 ot 1879.

- (190
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A.'C. J. Those properties and their income were, under tﬁab document,
1288] to be held by Rudrapa in- lieu of interest * until .repayment of the
»prmclpal’ of Rs. 20,000. - All prior bonds, &c., for debts of Ramaradi and

his ancestors to Budrapa and. h!s ancestors were then given up to Rama.-_

radigovda.

, - The mortgage (Ex 8) of 1818 is supporhed by Exs 9and 10 [bea.rmg

the same date (19th July 1818) as Ex. 8] whereby Ra.mara.dlgovda. inform-
ed the officers of the villages, in which the vatan property is slbuabe, of the
execution of Ex. 8, and directed those officers to ma.ke over possessxon of the
‘mortgaged premises to Rudrapa of Honavar.

Subsequenbly. in A. D. 1880, a dispute as to the amount of bhe rusum'

hdving arisen, and Amingovda the son and successor (as desai and
deshpande) of Ramaradigovda, the mortgagor, having, by attachment. in-
terrupted the mortgagee’s possession of the vatani lands mentioned in the
mortgage . of 1818, he {Rudrapa of Honavar) took proceedings against
Amingovda by preseunting a pettition to Mr. Elliott, the Sub-Collector of
Bagalkot, complaining of Amingovda’s conduct—the result of which
petition was that the Sub-Collector, on the 11th November, 1830 (Fasli
© 1940), issued-an order Ex, 19) to.the Mamlatdar of Hungund, referring

to the mortgage of 1818 and to the question as to therusum, and to the -

attachment, and stating ** that it was not proper (for the desai) to realize
the produce by attachment (of the lands); that, therefore, the desai
should be requested to pay (make over) the produce to the Honavarkar,
and that rajinamas should be taken from both the parties for the

. appointment of an’arbitration fo sit at Bagalkot or Badami, whichever
they may choose, to settle all ths dlsput;es between the pa,rbles, and
submitted to the Huzur. -

. The arbitration, thus directed by ’VIr Elllott; was held at Badami,
and the result of it was that a rajinama (Ex. 20), dated the 20th August,
1831 (Fasli‘ 1241), was executed by both of the contending' parties. It runs
‘fhus :—"“To the Company’s Government. A rajinama is executed by the
plaintiff Rudrapa. of Honavar, and the defendant Amingovda, desai
and sar-desai in the pargana of Hungund, as follows :—The defendant’s

father had, in the Fasli year 1228 (AD 1818) . assigned, in payment -

-[289] of interest, ten kudas of land and the sayar rusum to the plaintiff.
" Latterly, in the Fasli year 1240, the defendant having taken objection
to the continuance of the same in lieu of interest,- and the plaintiff having
preferred a complaint to the Huzur, (he) got an order to the Mamlatdar.
The Mamlatdar took rajinamas from the plaintiff and defendant and sent

{them) to Badami, where the parties came mutually to certain agree- -
ments, of which the following are the - particulars :—300-0-0 being the-
amount seftled for ~ ten kudas of land a.ssxgned to the plalntlff by the

‘defendant’s father, 155-0-0 the sayar rusum in Company’s coin. In this

‘manner the defendant is to continue (the above) to the plaintiff for fifty:

years from the Fasli year 1241 (1831). In the fifty-first year (the plaint-

iff) is to glve up the lands and rusum assigned by the defendants, and the
plaintiff is to return to the defendant all the papers that have been given
.to-the plaintiff. And, if the sayar amount fall short of Re. 155 by any -
sum, the defendant is to make good to the plaintiff the sum. Thus a

‘rajinamae is executed by both the contending .parties.” Then followed the

- ‘date and signatures of Rudrapa and Amingovda and those of the attesting
~witnesses.".. The-certified copy. of that document (Ex. 20):comes from the
Mamlatdar’s ofﬁce, and was.putin: evidence on behalf of -the present
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plaintiff, That exhibit proves a eomprozﬁise,) entered into atthe suggestion .
and with the sanction of the Sub-Collector of Baga.lkot highly favourable

" to the then Desai Ammgovda. and his successors.’ Its legal effect is to

" reduce the amount of the annual rusum from Rs. 200 (stipulated for.in
Ex. 8) to Company’s Rs. 155, and at the end of fifty years from A.D;
1831-—14.e., at the end of A.D. 1881—to relieve the lands and rusum alto-

_gether from the Rs. 20,000, pricipal secured by Ex. 8, which sum, together

with all interest upon it, is then to be deemed to be paid off, and the lands

. and rusum are at that time to be surrendered to the debtor, or his heir, ..

Amingovda, one of the two signatories of Ex. 20, ha.vmg died in or
about 1843, was succeeded as vatandar by Ramradlgovda, who appears
‘not to have attempted to disturb the possession of the defendant, ~ His
successor Amingovda, a minor, by his mother, instituted in 1872 the pra- .
sent action of ejectment, which has, since his death, been continued by his
widow Shivbasava [290] (also'a m\nm) through the admlmsbrabor of her
‘estate under Act XX of 1864, the Collector of Kaladgi. .

. The Subordinate Judge, while of opinion that there had been an early ‘

" mortgage of vatani property, regarded Ex. 8 as nobt genuine, and Ex, 20

as an alienation since Reg. X VI of 1827, s. 20,.-and, therefore, invalid "as
againgt vatandars subsequent to the grantor, and made a decree for the
plaintiff. The defendant appealed, and the Senior. Assistant Judge, Me.
Tagore, differing, with good:reason, from the' Subordinate J udge held the
genuineness of Fix. 8 to be satisfactorily proved and that it had been acted
upon by the pa.rtles and the defendanb Ra.chapa, and his father Rudrapa -

. had been in possession under it. The mnnama Fx. 20, produced for the

plaintiff is an official copy of its original in: the Mamlatdar’s office, and
its original, though disputed by the defendant, was, by the Senior Assist-

- antJudge, held to bs proved. His finding as to its genuinsness binds

this Court. But he regardoed it us a fresh alienabion of the vatani property .
‘mentioned init, and, it having been executed since Reg. XVI of 1827,
8. 90, came into force, he pronounced it to be invalid as against the plaint-

~ iff, and on that ground affirmed the decree of the Subordinate J udge.

The defondant Rachapa instituted a special appeal to hhls Court,

‘which was heard by my brother Kemball and myself on the 295h Sep-

tember, 1875. Both of the parties were represented by able counsel—
Mr. Inveraridy being for the special appellant, and Mr. Branson for the

" special respondent. Mr. Justice Kemball and I,—being of opinion that

Fix. 20 was "‘not a fresh alienation of vatan lands,” bubt a compro-
mige of proceedings instituted bsfore the Sub-Collector, made with the

N sanction. of arbitrators and  of the Sub-Collector in respect of a dispute

arising in regardto ‘“an alienation by way of mortgage.(Ex. 8), in A.D.
1818, of vatan lands, &ec., and, moreover, not an extension of that aliena-
tion, but a modification thereof, very. much in favour of the mortgagor

" and those deriving under him,—held that Ex. 20 is valid and ought to be

enforced, and was not affected-by Reg. XVI of 1827.”% The decrees of the
Courts below were accordingly reversed with costs, It may now he observed
that, if Ex. 20 [291] had heen held to be a fresh alienation and, therefore,
invalid, as having been executed since Reg. XVI of 1827, s, 20, came
into force, the result would have been that the defendant,” the mort- -
gagee, would have been wholly remitted to bhis mortgage of 1818, which
was more unfavourable to -the plaintiff, and would certainly, according o

_the authorities already mentioned, have .bound:bijm as having been exe-
_cuted before 1827, .

17392
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R Prevxously to the decree.of this Court of the 29th’ September, 1875; ‘

the plamtlff ‘had apphed for, and been put into, possession of the mortga-

. ged property upon hhe 9th of June, 1873, under t;he decrae of the Subor-
dma,te Judge. - -

."The decrees of both of the Courbs beiow havmg been reversed by t;he'

decree of this Court, the ‘defendant Rachapa. became, as a matter of
‘course, entitled to have-the mortgaged premises restored to his possession;
and the moneys- (mesne profits) which were received by the plaintiff, while
in possession under the erroneous.decrees of the Courts below, refunded to

him. .. The defendant Racha.pa. presented in 1876 an application to the
Subordmate Judge, praying ‘a’ restoration of .the mortgaged premises

$o his possession, - The plaintiff :did ,not appear.to oppose his applica-
tion; but the Subordinate Judge, on the:13th June, 1876, refused. it
on the. ground that the Collector had issued a certificate (Ex. 5) under
8..10 of Bombay Act IIT of 1874 (the Hereditary Officers’ Act) stating

that the property, the subject of the application, formed part of:a vatan:

The defendan$ Rachapa appealed; against that.order, but it was affirmed
by the Assistant Judge, who was-of:opinion. that .the receipt of the
certificate by the Subordinate Judge compelled him to refrain from giving

. effect to the deeree of this Cours., Rachapa has made a specla.l appeal-fo -

the High Court, which has been heard. by a Full Bench.' The parties
have been represented before us by theéir; respective pleaders, and notice
of the casae having by thig Court been given to the Governmenb Plea.der, he
has been heard on behalf of the Collector. - i

. - The questions are:. first, whether, if bhe Collector were entltled to
issue his certificate under Bombay Act IIT of 1874, s. 10, at all, he should
have issued it to this Court and not to .sthe: Subordma.t;e Judge s Couart;

. gecondly, whether, under the circumstances [292] above deta.lled he wa.s-

. entitled to .issue such a certificate to either Court.

. As to the first question, the decres which the Subordlnaﬁe Gourﬁ was .

1nv1hed to execute, and which entitled Rachapa to be reinstated: in
possession, was that of the High Court, and not that of either of the

Courts below. The last passage in's. 10 of  Bombay Act IIT of 1874
" leads to the conclusion that the Bombay Liegislature intended the certifi-
cate to be sent to the Court, whose decres was supposed to give effect to

an ahenatlon of the vatan, for:it provides that, on receipt. of the ‘certifi-

cate, . the Courb shall (inter, alza) cancel the decree or order complained of,;
go far as it concerns the' vatar, 1t is .wholly improbable that the Bombay
Legislature, even if it had the power so .to legislate—a poinb “which it is-
upnecessary now $o discuss—ecould have infended that the Subordinate
" Judge should cancel the decree of . the High Court... Wa think ,that the
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- cortificate, if properly igsuable, should be sent to the Court, whose decree -

or order_xs that whereby the vatan is affected, in the 'manner mentioned in
that section, and, therefore, that,;in this case, the- certificate, if properly
1ssuable, should have been sent’ by the G‘ollecbor to this Court a.nd not to
the Subotdlnat.e Judge. - . : o

‘As to the second’ quesblon, we thmk thab the Oollector had not any
a,uthonty to issue, even to this Court, hig.certificate under s. 10 of Bombay

Act IIT of 1874, under the circumstances of thig case as above detailed.

It is admltted that. none of the vatani property, the sub]ect'. of this
sulb has been assigned (under s. 23 of that Act or otherwise) as the remu-

neration of the.officiator.. Hence the first portion of 8. 10, so:far/ag:it re-.

lates to vatan so assigned, is inapplicable.. : Seven or eight cases have been
. oited to us by the learned Government Pleader in which this Court hag given
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" effect to the certificate of the Collootor Those cases, however, are not
in point, as in all of them the smts were brought against the vatandar, -

and sought fo dispossess him, or fo obtdin from him & portion of the
profits of the vatan. The present suit is hrought by the vatandar, and
seeks to dislodge the mortgagee from the 1 possesswn which he has enjoyed.
since 1818 with the slight [298] interruption in 1831; which interruption
wag censured and put an end to by the intervention of bhe Sub-Collector in
that year ; and with his sanction, nay more (as it would appear from Ex 19)
at his command, the compromise was entered into in the samé ' year,
which compromxse hes been acted upon for forty-one years preceding the
institution in 1872, of the present suit. Wholly erroneotis decrees have
been made in it in the Courts below, and have been reversed by the ngh
Court’s decree of 1875; which entitled the defendant Rachapa to be rein-
stated in the position which he occupied with respect to the mortgaged pro-
perty before the Court of the Subordinate J udge executed its erroneous
decree in the period mtervenmg between the passing of it and its reversal.
The contention of the plaintiff is that, in consequence of the 'issuing by
the Collector of his certificate, this Couit is bound, by s.10 of Bombay
Act ITI of 1874, to eancel: its decree whereby it revetsed tha erroneous
decrees of the Courts below; and o permit the execution of those erroneous
decrees by a.llowmg the " plaintiff to remam in possession of the mort-
gaged premises wrongfully made  over to him by the Court of firsh
instance. . We do not think that the Bomba.y Lisgislature had a.ny such
purpose in its contemplation, when- enabting s 10 of the Act, a to take
advartage of the errors of the Civil Courts by ' maintainitg & : possession
obtained by their wrongful operation; or to inferfere with the ]urxsdlctlon

_ of the High Cdurt to reverse and prevent the execution of erroneous decress -

of Courts subordinate toit. The restitution of the mombga,ged( property
to the defendant Rachapa; in whose ' posseéssion it wasdat the commence-
ment of this suit and until the execution of the erroneous deciee of the
Court of first instance, doses nob appear to us to bo such & passing into .
the ownership or beheficial possesslon of any person not & ‘Vatandar of the
game vatan as i meant by s.°10. Mcreover, the benéficial possession

_ passed to Rudrapa; gua mortgages; in 1818 was subsequently modified and

confirmed with the direct intervention and sanction of thé reévenue officet
(the  Sub-Collector) of the locality in 1831. . Upon that occaslon that
officer must be ‘regarded as representmé vaernmenb - Seéction 10,
which is: very ill‘penned, uses the words - * without the sanetion
of Government.” The location 6f those words in thét- sestion may;
[294] at fifst sight, lead fo the supposition that they are limited to vatans
assigned uddeér s. 23 of the Act ds :remuneritich of an officiator ; but, on
the purview of the Aect; we think that those words are mtendaa as &
qua.hﬁcatlon of the wholé of 5. 10. We find them in s: 5, which is the lead-
ing section and indicates the general policy of the Act: It is as follows —
No vatandar shall; without the sanction of Governmenit sell; mortga,ge oF -
otherwise alienate or assign any Vata.n ot part thereof or interest therein to
any person-hot a vatandar of the same vatan.” ‘Ths same words occur in
8, 8; arid equivalent words are:fo'be found in's. 9. The goneral jntention
of the Act seemis to us to be that; whenever the alienation of an hereditary -
officér’s vaban ‘hds teceived thb sanohon of Govornmenﬁ the Collecbor,
should not issue his certificate. - A RN

... Having arrived 4t ths: followihg conclusxons——-(l) that hbe Gollectorv
hag not; issued his certificate to the proper Court ; (2) thab the - Act does
not authorize! the Collector to issue: his - camﬁca.te for ‘the ptirpose of
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proventing the rectification 6f a Subordinate Court’s decree by the High
Coutt, or the reinstatement of a person . jn. possession, of which he
has been deprived by the execution of the erroneous” decree of a
‘Subordinate Court ; and - (3 that the alienation of the vatani property
in this cdse to Rudrapa has received the satistion of thé anthorized officer
of Government 5o far back as A.D. 1831: we must hoid that the certificate
«of the Collsetor was unlawfully issued, and, accordingly, the orders of
the lower Courts of the 13th June, 1876, and the 23rd Oectober, 1876,
-must be reversed;- and the Subordinite Judge mitist proceed fo give effect
to the decree of the High Court of the 29th September, 1875, by reingbat-
ing the defendant Rachapa in possassion of the mortgaged premises in
Ex. 20'and in the plaint in this suit mentioned. The plaintiff must pay
to the défendant the costs of the * application to the Subsrdinate Judge
and of both appeals in the same. As 4 'suit has been instituted for mesne
profits in the Subordinate Judge’s Court, and 'a fegular appeal.in that suit
is noW pending in the Assisbant Judge's Court, we take no otder as to
-friesne profits,” - -\ o g ’ ’ ' o

N ',‘_,-;!"l‘,("
" Wemay state that we doviot Supposs that, if the, Collector, [395]

were fully informed of the circirstandes ot this case ad above detdiled, he
would have issued hiscertificate. S ' o
Having formed the opinion which we have expressed as to the con-
" gtruction of the Adt, and as to the alienation being one which had the
ganction of the Sub-Collector, we do not digeuss thé phiirb as o, the author-
ity of -the Bombay Tiegidlabuss (speéially ciréumseribad as it is) to direct
the cancellation of decréss bf the High Ootlrt made in réctification of
decrees of Courts subordinate to it, or to prevent the reinstatement of
persons agdinst whomi execution hag beeh had of wrongful decrees of the
latter Cotrts ini the position océupied E)y tHem before Such execution.

5 Bi. 2’95,»- |
~ ORIGINAL GIVIL.
Before Sir Michael Roberts Westropp, Kt., Oliief Justice, and
Mr. Justice; M. Melvill. K '

LUuckMIDAS KBIMII (Plaintiff) v. MULIL GaNIT (Defendant).”,
L - [21st February, 1881.]

Binall Cousss: Court-—Turisdiction-=Eqnitable deférico—DPlea by defendant of his_own

1 fraud—dAct IX of 1850, ss: 91; 98, 25, © o o T

7 - Phe plaintiff in 1879 took cubt a Sumiéns, under s. 91 of the Presidency

Towti’s Small Cduse Court Act IX of 1850, calliag on hi$ nephew, -the defend-

..ant, to deliver.up possession of cértdin premises in his oceupation belonging 66

the plaintiff., The, plaintiff alleged that ‘he had purchased the premises in

question in 1870 from one N fo whom the defendant had mortgaged .them

iin 1866 with powet 6f sale. The plainfifi produced the deed of mortgage

to N; and the donveyanée to Himselt: It was admitted on his behalf that

ho had never received any rent from thd defendant, shd dever had manual

, possession of the premises occiipied by him. Bat the plaintiff produced a

writing of attornment dated April, 1873, passed tohim by the defendant, whére:

by the latter dcknowledged that hé . was cccupying the premises in question ad

the plaintifi’s tenant, and agreed to pdy rent for the sama at R, 25 a month,

His defence was that the mortgage, the sale &nd the writing of attornment were

. all merely colourable, exeouted for the pirpose of defeating his creditors and

) s‘cre‘emng‘.‘thg property from execuition ; that no money had passed between theé

* guit No, 25320 of 1875,
Coas
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