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‘4881  .the rules applicable to brothers, or to gotraja sapindas, ascording as the
Maroa 1. Mitakshara or the Mayukha is taken to be the principal authority govern-
—  ing the case. Woe reverse the decree of tho Acting Assistant Judge, and

- APPEL- dacree that Bhagirthi and Baya do recover the property in dispute, and
.LATE  bold the same as coparceners, until - partition be effected between them.
Orvin, - The original defendants to pay the costs of Bhagirthi and Baya in the

’ ¢« Court of firstinstance and in appeal No. 74 of 1879.. Bhagirthi and Baya

5B, 283= - {0 bear their own costs in cross appeal No. 81 of 1879 and in this second
.5 Ind. Jur. appeal. S . R . . : : )

. 599, -Decree reversed.

_ SB.A 268,
- ORIGINAL CIVIL.,
Before Mr. Justice West.

MERBAI, WIFE OF RATANJI JIVANJI, AND THE SAID RATANJI
J1vaNII (Plaintiffs) v. PEROZBAI, WIDOW OF BURJORJI
MERWANIL (Defendant). * [21st, 95th, 29th and
31st January, and 8th February, 1881.]

:Gifi;Necéssity of endorsement of Government notes in order to complete gift~Donor =
constituting himself trustee for donese—Enforcement of trust by representalive of
donee —Trust—Trustee, liability of—Gift to sole and separate use among Parsis,

" ' The plaintiffis Merbai and Ratanji were Parsis, and were married in the year
1851, The defendant was the widow of Burjorji Merwanji, who ‘was the father
of the plaintiff Ratanji. The plaintifis sued to recover from the defendant
[269] certain Government promissory notes which they alleged had been pre-
sented by Burjorji to Merbai at her marriage for her sole and separate use. .
They alleged that the said notes, then of the nominal value of Rs. 1,500 were
endorsed in the name of the said Burjorji, and had been deposited by him
for safe custody with Merbai’s grandfather Jehangir; that the said Burjorji
during his life used from time to time to receive the said , notes from Jehangir,
and draw the interest thereon for Merbai; that Burjorji died in 1864, and that

- after his death the defendant, who was his widow and executrix, used to draw
interest for Merbai ; that in 1869 she obtained possession of the said notes, and
had ever since continued in possession thereof, informing the plaintiffs that she
was duly keeping them and collecting the interest for Merbai; that the plain-
tiffs bad been living with the defendant until shortly before the present suit,

. and having then separated from her, had called upon her to hand over the notes
and the accumulated interest, which she refused to do, The defendant denied
.that her husband Burjorji had ever presented Merbai with Government notes
for her separate use. She alloged that the notes, which had been deposited by

- Burjorii with Jehangir, were her own separate property;, and not Merbai’s;
‘that she and her husband had dealt from time to time with them, and that no

.-~ interest was ever paid to the plaintiffs, or either of them, or for their benefit, She
: further stated that some of the notes which had been deposited with Jehangir
- had been disposed. of by Burjorji in his lifetime with ber consent ;*that in 1869

-she obtained the remaining notes from Jebangir, and sold them, -and applied the
‘proceeds to her own benefit. At the hearing it was proved that,on the occasion of the
plaintiffy’ marriage, presents were made to Merbai both by her owh family and
by that of the bridegroom, Ratanji. Two accounts wera then opened- in the
books. of the firm of J. N, & Co., of which Merbai’s grandfather Jehangir was a

- partner, one of which showed her acquisitions from her own tamily and the other -
‘her acquisitions from the family of ber husband. The latter account: contained
an entry (under date August, 1854), to the effect that Burjorji, the father.in-law

- of Merbai, had bought two Government notes for Rs. 1,500 in Merbai’s name,

. and had obtained the interest.on them, which was duly credited.to her. Otber

-documents were produced,proved to be in the handwriting of Burjorji and Jehangir,

- in which the said Government notes were alluded.to as the property of Merbad,
and as baving been purchased with ker moneys, In 1864 Burjorji.died without

* Buit No, 267.of 18680,
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having. endorsed the notes over to Merbm, -or to a.ny ote in her behalf, and ey

remained in his name in the bands of Jehangir until 1869 when the defen ant

got possession 6f them.

Held that the notes not having been endorsed to Merbax, there was no valid

‘gift of thera to her by Burjorji. If Burjorji intended to bestow the notesas a
- gift only, without any intention that hiz purpose should be effected otherwise
- than by a substitution of ownership, hxs purposa remamed ,unfulfilled, and-the
~ Court could not fulfil it for him.
. Without endorsement, or something equlva.lent a gxft. of Govemment gbock

cannot be completed, Where a particular form of transfer is prescribed by. la.w,
" & transfer in another form is ‘as inefficacious inter vivos as in a will.

* Held, also, that Burjorji was Hable to answer for the notes as a frustee, and

after But]or]t the defendant as his executrix and représentative, In the
_ [270] documents put in evidence Burjorji alluded to the notes as Merbai’s pro-

perty. His placing them, aghe did, with Merbai’s grandfather, was itself an

acknowledgnient, according to the practice of the class to which. he belonged,
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- that the benefit was to be hers and her children’s. He thus sufficiently

admitted an obligation as trustee. The legal cwnership was his, but he had
Aacknow]edged with sufficient clearness an obligation to hold and use the owner-
ship for the benefit of another. Such a purpose clearly manifested constitutes
a trust, and burdened with & trust the property passed from Burjorji to the
’defendant a8 his representative, and could be enforced against her, .
" Held, further, that having regard to the general practica among Parsis, the
conduct of Burjorji in relation to the notes showed that it was his intention
that,the property should be en]oyed in sole and separate use by Merbai and her
chlldren
Among Parsis a gift may be made to the sepatate use of a married woman, or
of a woman about to be married.

[R., 10 Bom. L.R. 1209.] °
" THE vplaintiffs in tbxs sult prayed tha.t the defendant should be

ordered to endorse and deliver to the plaintiff Merbai certain Government

promisgsory notes of the nomma.l valus of Rs. 2,200 belonging to tha
plaintiff Merbai, and that, in  defdult thereof, the defendant should be
ordered to pay to the said Merbai the sum of Rs. 2,200 and interest
thereon, and that the defendant should be ordered to pay to the said
Merbai the sum of Rs. 300, the proceeds of the sale of ‘a pear] nose-ring
of the said Merbai, being part of a trust fund bslonging to the plamtm
Merbai, and held by the defendant, and all interest thereon. '

The plaint stated that the first and second plaintiffs mterma.rrled in
or about the year 1851, the plaintiff Merbai being then a child, and that
on the occasion of the marriage the plaintitf Merbai wasg presented for her
geparate use by Bur]orjl Merwanji Mowiji, the husband of the defendant
Perozbai, with Government promlssorv notes of the nominal value of

Rs. 1,500; and that the said notes, which were endorsed in the name:

of the ea.id ‘Burjorji Merwanji Mowji, were deposited for safe custody
witk the plaintiff Merbai's grandfather Jehangir Framji Jussawalla until
the year 1869. The said Burjorji Merwanji during. bis life used from
time to time to receive the said nobes from Jehangir Framji Jussawalla,

and draw the interest thereon for the plaintiff Merbai. With the intorest

of the said notes, other notes had been purchased, and at the time of

Bur]orps death, which took place in 1864, the plaintiff Merba.ls pro-.

mlssory notes were of the nominal value of Rs. 2,200.

{9271] After Burjorji's death the defendant, bis w1dov'v' and. executrtx, ‘

-used o receive the "notes from Jehanglr Fra.mjl Jussawalla, and draw
intersst for the plaintiff, -

In December, 1869, the defendant Perozbai obtained possessxon of the :
said notes, a.nd ever smce had ‘¢ontinued in possession thereodf, mformmg :
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the plamtlffs that she was duly keeping the same and collectmg nhe inte-
‘rest for the plaintiff Merbai.

Both the plaintiffs had been living with the "defendant until shortly
‘before the present suib. They then separated from the defendant, and
-called upon her to band over the notes and acvumulated interest. The
‘defendant refused to 4o so, and denied that she ever held the sa.ld notes
_as trustes for the plaintifi Merbai.

The plaint also stated that in the year 1872 the plaintiff Merbai

‘elivered to defendant a pearl nose- rmg, that the same might be sold and

‘the proceeds held by the defendant in truss for the plaintiff Merbai; that
'the daid ‘nose-ring realized Rs, 300, of -which the defenda.nt was in
_possession ag trustee for the plaintiff Merbai. ‘

In her written  statement the defendant, denied: that her husband
‘Burjorji-had ever presented.the plaintiff Merbai.with Government promls-
sory notes for her ‘separate ‘use. She alleged that, on various occasions
‘subsequent to the marriage of the plaintiffs, Burjorji Merwann Mowiji, with

‘the defondant’s consent, deposited Government promissory notes, amount-

ing altogeter to the nominal value of Rs. 8,500, with Jehangir Framii
Jussawalla for safe custody ;.that the said notes were endorsed in Burjorji’s
-name, but were -the separate property of the defendant; that the said

‘notes were not deposited for the benefit.of the plaintiff Merbal ; and that

the defendant and her husband dealt from time to time with them, and
the interest thereon was never paid to the pla.mtlffs, or either of them, or
for their benefit, .
The defendant further stated that some of the notes deposmed a8
.aforesaid had been disposed of by Burjorjiin his lifetime with her consent ;
$hat in December, 1869; she applied for and obtained the remainder of the
{notas which remained with Jehangir Framji Jussawalla, and sold the same
and applied the proceeds for her own benefit. She denied that the
plaintiff Metba.l had ever delivered a pearl nose-ring to her, or that she had
evor.sold the same [272] as alleged ; she further denied that.the plaintiff
had ever lived with her, and she a.lleged that the present suit was the

result of a family quarrel.

The Hon. J. Marriott- (Advoc&te-Genera.l) a.nd Farmn, for bhe
pla.lntlffs .

- Latham and In'vemrzty, for the. defenda.nt
. ' The following cases were cited i—James v. Bydder (1) ; Thorpe v.
Owen . {2) ; Arthur v. Clarkson (8); Gee v. Liddell (4) ; Richardson v.

’ Rwhowdson (5) Dunkley v. Dunkley ) ; Scott V. Spashett (7) ; Francts

v Brookmq (8) In re Cordwell (9)

J UDGMDN T.

February 8. WEST J—The presenb cass. is' one which hasg arisen -
out of a, bitter family quarrel; and. it has heen fra.nkly and properly admitt-
ed on both sxdes that bqﬁ 2 quahﬁed ‘reliance ‘can be placed on the oral
testlmony "Under’ such clrcumsta,nces the récognized criterion by which
to.fry. conﬂlchng statements is to' ¢ompare them with those facts which are
established beyond, reasonable question. Of such facts there are several
in the present case,. by the aid of ‘which the relations of the parties to
each “other ‘with respect to-the’ properby in dispube ate so strongly indi-
cated that a forcible’ presumpﬁlon arises in favour of the story that agrees

(1).4 Bea..600. - . (2)5Bea. 224.. - (3) 35 Bea. 458. .
(4).35 Bea 621, " °(5) LR, 3 Eq. 686 (6) 2 DeG. M. & G. 890..
(71’8 Mac, & €. 599, - " (8) 19 Bea. 847 (9) L R, 20 Eqg. 644,
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with them, and against that with which they ¢an be reconciled only by 1881 -
gupposing matters to have proceeded in g ma.nner very different from: tbe FEB. 8;:
ordinary course of human affairs. . —

. When the plaintiff Merbai was married to Ratan]l about the 5th: ORIGINAL‘
*December, 1851, a number of presents were made to her of jewels and. CIVIL.:
apparel, both by her own family and by that of the bridegroom. Ratanji's, A6 ——
{athér, Burjorji, was married to the daughter. of a wealthy contractor 5B.268.,
Jivanji, and Ratanji himself seems to have been adopted by Jivanji and

his wife Herabai. They were his gra,ndpa,rents_through their daughter.:
Perozbai, the - present defendant.. It is not .proved by disinterested .
evidence that money was presented exactly af the time of the marriage to

[278] anything like the amount of .the Government loan notes now in
.question : the two accounts opened in Merhai's name at that time conbain .

no entry of any such sum placed fo her credit. These aceounts were.
opened in the books of Jehangir Nusserwanji and Co., of which' firm the
grandfather of Merbai, Jehangir, was then a partner. Oune of them, called.

the ** Maira ” account, was intended to represent her acguisitions . from

her own family of birth; the other, ecalled the ‘‘ Sasra’ account, her ac-.
.quisitions from the family of her husband.” The latter, as ‘the clerk Cur-.

sefiji deposes, is opened by a transfer from the Maira acéount. ~ The other
entries in it are few and of no great amount, bub on the 19th of August,

1854, Merbai is credited with Rs. 1813'54 (Ex, R), and the. euntry

says: * Your father-in-law bought two Government notes for Rs. 1,500 in

vour name. Hae sent the interest on them by Bhai: Cavasji Jebangir.”

The interest corresponding to this sum had, in fact, been drawn by Bur-

jorji on two notes of Rs. 1,000 and "500, appears " from . the Government.

books. The account in “which .it is credited .to Merbai has ‘for

fifteen Years been under the conbrol of a firm of which - Jehangir was no

longer & member, and is not in any way -influenced. . The details . of the

Rs. 181%'54, as given in it, do not quite tally with those of:.the interest
acbually drawn by Burjorji as shown by the Government books;: buf
Barjorji in - sending the money, would: probably inot. be : careful in -his
description of the manner in which the total had been arrived at.: There

had .been' o conversion of :the loan from 5% to 4% and a payment in
advance of part of the interest. : .It seems likely that the mehta’s calcula-

tion was in a great parb conjectural, but there is not any ground . for sup- -

posing, as to the main facts, as that a scheme of fraud was- 1n1t1a.ted in

1854 to support a claim never pressed until 1880. Lo

It is clear, then, that in 1854 Burjorji was, in .fact,: a.ppropma.tmg
the interest on two notes for Rs. 1,000 and 500 to Merbai's' benefit. In
" what capacity was he domg this? Asa donor, a trustee, ‘or a merely
benevolent connection assigning a fixed measure to a bounby Whlcb still
rema.med entirely under his own control ?
"The document marked Hx., A is an old- envelope addressed orxgm-

ally, as it would appear, to .Jivanji, tha maternal gmndfa.bher [274] of
Ratanji and by adoptlon the father-in-law of Merbai. = Oa this thera are
.overal endorsemeants in' the writing of Merba.ls gra.ndfather Jeba.ﬁglr

The ﬁrsb of these is undated.” It says i— : :

“ Government Inan Notes for Re. - " for the orna.menbs of Bai
Merbai, . the daughter of Bai Kavasjj, are given by ‘her fa.ther-m law
Burjorji and his mother- m-la.w Bai Herabal.”

Then comes— = - .. :

Notes two in numbar, for Rs 1, oOO K
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" The next éndorsement, dated 13th October, 1857, says that Burjorji
sent for the two notes for Rs. 1,500 in order to draw the interest, and thig"

. is followed by one of the 22nd October, 1857, which says that Burjorii,

having received Rs. 150, for interest, has credited that sum athis place,
and sent- back the notes by Da.dabha.l Dadabhai Cursetji proves, was &
clerk of Jehangir. : : ' ‘ . -
On the 29nd January, 1863, there is an endorsement saying : ** You-
sent for three notes for Rs. 1,000, 500, and 700,—in all Rs. 2,200—this-
day to draw the interest.” Lastly, the return - of the notes by the
hand of Cursetji is noted. Cursetji is the witness of that name who
recollects taking and brmgmg back the notes for his master Jebangir.
Jehangir having died in 1875 it is hard to suppose he made false
endorsements resulting in an obligation on himself which were to be made:
no use of for several years afterwards. There is no doubt as to the genuine--

‘ness of the writing. It plainly points fo some ' deposit in which

Jehangir was interested on account of his granddaughter. It is probably

“authentic, for the entries correspond in date to those in the Government-

books as to inferest drawn by Burjorji. DBut, still, it is conceivable that

- Jehangir may have put on Burjoji's expression of & benevolent intention:

a consbruction which converted it into a declaration of an immediate gift
of his interest .in the notes to Merbai. He was her grandfather, and:
would have a natural tendency to understand what was said and done in

" a way favourable to her. . The.document Ex. E is open to a similar

remark. That says: “These are Merbai's notes for Rs. 1,500. Her
father-in-law, Burjorji, after drawing the interest sent them on the 7th’

- July, {275] 1860, by the hands of Ratanji.’. Itis clear that Jehangir,

regarded the notes as the property of Merbai, but his supposing they
were hers would not make them so. Burjorji might intend l:o beneﬁﬁ
Merbai, and yet reserve entire control and ownership to himself.:

The documents K and L thus coms fo be of great lmportance Therez.
was a contest over the genuineness of these documents, purporting to be
written by Burjorji, in which the members of the family deposed strictly.
according to the sides they had taken. Mr. Bapooji Dinanath pronounced
the document K a fabrication, on the grounds of the signs presented by it
of the letters having been ¢opied and retouched and of its disagreement
with admitted and proved writings of Burjorji. The document L he
thought genuine. Mr. Flynn could not see the marks of retouching in K

. which Mr. Bapooji discerned. there, nor can I. The writing looks ag little .

like a forgery as any that I have ever ‘examined ;——cerhainly in no way
more suspicious than the lettersin the group W or in No. 10. Mr. Nusser~
wanji Cowasji Jussawalla swears the disputed documents arein Bur]orn -3

writing, and I believe he tells the truth.

The document Ex. Kis:as follows. In th1s ‘exhibit and also i m
Ex.-L the plaintiff Merbai. is called Gulbal, which was her. name in

: Bur]orn s housechold :(—

‘ The interest from the 1st’ Ja,nua.ry, 1855 ‘to the 31sﬁ December,,

1857, being 30 months, on a four per cent. note (or notes) for Rs. 1,500

(purchased) with Gulbaa 8 moneys, has been brought being Rs. 150. This
sum is credited ‘at my .place on this day (i. e on the 922nd day of Octo- .

ber, 1857, written by Merwanji Patel.”

In L also Burjorji sends for the notes in the followmg terms :— o
“To Setji Saheb Jehangir Framji Jussawalla, written by Burjorii

Merwaniji Maviji, whose salutations do you be pleased to read.- To wibz

tho cause of this being written is as ‘follows..—There are Behan Gulbai's
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(loan) notes, . Do you be plea.sed to send them for dra.wmg the interest. - 1881
After drawing the interess I will reurn them. . ' FEB.8.';
* Dated 15th January, 1863.” : —
~ Anendorsement on this, not itself to be rega.rded as ev1dence. says that OBIGINAI' ‘)
these notes for Rs. 1,000, 500 and 700 are accordingly [276] sent to , CIVIL
Bur]er]l The witness Nusserwanji Jussawalla accounts for this increase .8 B 263
in the amount of the deposit by saying that on the occasion of Merbai's B
first pregnancy, ‘Burjorji- adding something to the interest then standing
to her eredit with hlm,i bought a loan, note for Rs. 700, which he placed
with the other two inJehangir's custody, Jehangir's memorandum of
the 22nd January, 1863, (A) agrees with this, and Cursetll took the notes
and bronght them'back again. .
Burjoriji died in 1864, and Nusserwann and Gursetp depose to a
visit which they. paid to him in his last illness on the subject of the-
notes deposited with J shangir. According to their account he expressed
his willingness to endorse them over ; bus Perozbai having remonstrated
against her husband, who was da,ngerouslv ill, being disturbed by what
might alarm him, the notes were not sent to him by Jehangir, and they re--
mained in his'name at the time of his death. His acknowledgment of
Merbai's right was complete if the recollecsion of these two witnesses is
to ba trusted ; but the memory is treacherous in such matters. Cursetji
and Nusserwann oo, thought the notes. were Merbai’s—there seems no
, doubt of that,—and people are .apt to. allow their: own, xmpresswns to
colour what was really said to them when this haa loag been stored in the
memxory without close and frequent -analysis. Perozbai entirely con-:
tradicts these. witnesses. I fear she has allowed herselt to be swayed in
her testztmony very mueh by feelings of a not albof‘ebhet creditable kind..
This is apparent.in.several places, as it is apparent, 00, in the evidence of
her sons and other witnesses. What Nusserwanji and Cursetji say, how-
ever, ig not at all zmpraba.ble in itself. They might have been expected to
take the notes with them in case Burjorii should be willing to endorse
them at onee; but their not doing so, though it has deptived the plaintiffs;
of a posttnve addxtzon to tbelr ewdeuce, cannob be rega.rded ag a weight
"in the opposite scale. |
~_Burjorji's position in 1864 has, in the mam to be gathered from hls
own writings. In Ex. L. he sends for" Gulbaa s notes.” In Ex. K.
-he calls them “‘(the produce) of Gulbai’s money.” The expressions used,
by Burjorji seem - inconsistent - with his having thought that he still"
remained,. except ‘formally, master . of the notes. They had been de- .
posited for twelve years probably with [277] Jebangir, or, ati least, two
of them had; and a third note bad, sccording to the ‘evidence, been
added to the deposit as a simple increment taking ‘the character  of the .
original benefit. From the testimony of Mr. Nusserwa.ml Petit, it
appears that gifts are commonly made to Parsi ladies in  much the same
~ fashion as was adopted in this case. Every time Bur]oru sent for the .
notes and returned them, he confirmed the impression that ‘hedid not
regard them as his own, The proper construction of s man’s acts and
language is that which he may mosh reasonably suppose they will receive -
in the circumstances from those’ with - whom he has to deal, and, thus
interpreted, I think Burlom s words and ‘conduct - conveyed - and were -
intended to ‘convey that he dld not regard himself- a8 ma,ster of the loan -
notes on his own account. .
. Still, however, the notes Were not endorsed over to Merba.l or to any .
: one on her behalf.: , This is by . no ‘meang .inconsistent w1th Burjorji’s:.
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_rega.rdmg her as owner, for be may well ‘have thought thiat they were‘;

safer in his own name than in-that of any one else; but he had not'doneall -
that he could have done to transfer the notes. Metbai was' of full
age long before Burjorji died. - He might have -endorsed the notes to ber,
or to her and bimself jointly. Hé omitted this, and, without it; or some-
thing equivalent, I do not think a gift of Governmenb stock could be dom-
pleted. Where a particular form of transfer is prescrlbed by’ law, a,
transfer in another form is as inefficacious inter vivos as -in a will, ~ And-
to such a unilateral transaction in a ecase where it is gratuitous, comple- .
tion ecannot be given by the Courts, as where a consideration has been
paid and the contract must be enforced in order to prevent fra.ud The
learned Advocate-General contended that, the notes having been given at
the marriage, the marriage was a consideration to support a transfer of
the interest, and that thus, as on contract, Burjorji was to be regarded as
forthwith made a trustee for his daughter-in-law ; but; so far as appears, '
the notes were not given exactly at the time. of t;he marriage, or stipulated

“for in the contract, or regarded on either side as part of the consideration.

No writing to that effect has been produced. They were meant to be
bestowed as a bounty ; but,-if as a gift only, without any intention on
Burjorji's part that his purpose should be effected otherwise than by a-
substitution-of ownership, his {278] purpose, though entertained’ for so
many years, remained unfulfilled, and the Cours cannot fulfl it for him. °
It is as a trustes, if ab all, bhab Burjorji was liable to answer for the
notes, and, after Burjorii, hls executrix Perozbai as his representative.
The word ‘ trust ’ does not oceur in the Wrmngs, which are material ; but
it is of no consequence that the word is not used if the sense is clearly
there. Now, in the document K, Burjorji-speaks of the notes as the.
produce of, or purchased with, Gulbai’s money, In L he calls them Gul-
bai’s }oan notes. His placing them, as he did, with Gulbai’s grandfather
was itself an acknowledgment, aceording to the practice of the class to
which he belonged, thab the benefit was to be hers and her children’s.
It seems very likely, as Hirabai was a lady of considerable wealth, that
the money for the pur :hase of the notes came from her ; but, however that
may be, I think that when Burjoriji, parting with the custodv of the notes o
Merbai’s grandfa.ther, calls them her notes, and says they were purchased
out of her money, he sufficieutly admits an obligationas trustee, .
~The legal ownership was his, but he had acknowledged with sufficient
clearness an obligation tohold and use the ownership for the benefit of
another.” Such a. purpose, clearly manifested, - constitutes a trust ; and -

) burdened with a trust the property passed from Burjorji to  his repre-
’ gentative. The trust subsists still, and can in some form be enforced

agaanst the defendant Perozbai. :
. The English cases on: voluntary trusts from Ex narte Pye down to Fox ¢
v. Hawkes have been sufficiently discussed at the hearmg As the Judges
in' Eingland have not been able to satisfy one another, I need not seruple
to say that I-find it impossible altogether to reconeile judgments. one
group of which tends to obliterate a distinction which the other rigidly
guards. - In-principle they all cling to the rule that a gratuitous transfer;-
intended to operate only ag a transfer, but defective; will not be treated
ag complete ; while he who, retaining the ownership of property,: makes it -
undersfood that he holds it wholly:or in.part for the benefit of another, is

- forthwith bound to this. A beneficial ownership or interest of the proposed -

beneficiary- has instantly arisen, - and- the formal proprletor has. come -

urider the--obligations of- a trustes. The variances-- of- decision‘ have -
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_ deposited them with her grandfatber; he, as usual, retained. a control
over them to be exzercised for her advantage and for’ bers only;’

II’I‘]"’""‘ | MERBAT v, PEROZBAIL’ " 5Bom. 280" ‘

[279] arisen rather from dlfferences of logical mebhod or of suseeptl- '

bility to the forece of particular ktnds of proof than from any -differences
in legal puncxple ‘The present case, tested by those adjudged on in

England falls w1hh1n t-he border line of trust ra.thel than of ineffectual
agsignment,

» What I bave sa,ld relates to the loan notes * as bo the nose-ring or the
price of the nose-ring said to have been ‘deposited with -Perozbai on the
same trust as the loan notes, there is nothing to go upon, or almost
nothing, but oral evidence. Theclaim asto this money was an after-

thought. - The account first -given of it . differs from that which has*
been deposed to in Court. . The amount has been variously fixed

at Rs. 350 and Rs. 300. The defendant and her daughfer, Avabai,
goem almost as worthy of credit on the one side, as Merbai and
Dhunjibai on the other. The testimony of Dosibai and the rsceiph

given to her by Merbai’s brother, Nusserwanji, would be by no means®
conclusive against a fransaction otherwise well - established, such ag

Merbai deseribas. The pearls said in the list to have been so0ld,
might belong to some other piece of jewellery. Still the receipt
does suggess very strongly that there had been a sale by Merbai inconsis-
tent with the story she now tells, and nob leaving her a  similar jewel to
gell in order to fund the proceeds with Perozbai. A real sale has, I
believe, in this instanee, suggested a groundless claim. As a suit was to
be instituted, Merbai and ber party thought they might as Well seek ag
much ag there was any chance of getting.

CIn determmmg what wag the matter of the trust as secured by

Burjorji, it is necessary to bear in mind the - common practice of the Parsi
community to which he belonged. - The customs of -his people are amongst
the most important circumstances by which a man’s expression of his
will is to be construed 'and supplemented. - They form a part of his
consciousness, and are accepted ‘as operahing, and likely to operate, aparb
from their legally. coercive force. ' That presentq -of large value are
given' at Parsi marriages, is a matter of common ‘knowledge. The

1881
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social opinion which preseribes them, is a frequent source of embarrass-

ment to those who feel its pressure. In the case referred to in argument,
Bayley, J., decided that custom amongst [280] the Parsis assigned the
control of property thus given to -the married pair jointly during
their lives, and after the death of one of them ta the survivor. This custom,
however, if to be deemed a law as having a coercive force, does not exclude

the possibility of a gift for the separate use of a married woman or °

. of a woman about to be married. Such an arrapngement is no longer

regarded as opposed to the policy of the law, and thedonor ¢an impress .
on his bounty the character in this respect which he desires. ‘There isin -

the present case no evidence, of an impartial kind, as to any precise declara-
tion made by Barjorji with regard to the use and benefit of the bounty

of which he was the sourca or the channel, such as to exclude the interest’

of the husband ; but the evidence of Mr. Nusserwanji Petit as to the

general practice of the Parsisin similar cases shows what would be under-
stood, and what Burjorji would know to be understood, by his conduct
in relation to the loan notiesin guestion. - He called them Gulbai’s; he

a transfer to her name might have given a direct 'ownership to her

husband which could be used to her prejudice, and this was avoided
by Burjorji's - fetaining  the notes in his own name. There is no:

J R -3
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indication that Ratanji - was mbended to appropnahe or even.. shame
this benefit. He, never has shared -it.. I cannot doubt that the:
intention was that it should be enjoyed in sole and separate use by Merbai:
and her children, and fo this intention of a trust, when it is ascerbain:
ed, I must give effect. That it is not explicitly seb forth, so as to exclude,
all argument against it, makes it more difficult to reach .the coneclusion,
but does nqt affecb the consequences of the conclusion when once arrived
ab. .
‘Another }questlon has been started a-nd anobher issue raised in the -

- case on the point of whether, supposing. Ratanji fo bave a marital right

over the loan notes, that right could be given effect fo without a provision.
being made out of the property for his wife and- daughter. It is from
hig side thab the property ecame, but it was not meant for him, and he
gseems for many years pot to have been in‘circumstances to support bis_
family ag his wife might. .reasonably expeet. She hag lived mostly with
her brother: Her [281] pocket-money was supplied by her grandfather. .
She has had to sell her jewsls o raise funds. Ratanji himself became in-

" golvent eight years ago. He is still withoub a. certificate; and gaining a.

geanty and precarious livelihood, he eannot be trusted to provide a decent.

. maintenancefor those dependent on him. The property, it adjudged to be.

_his, would pass forthwith to the Official Assignee for his creditors, and thus .
there can be no doubt the purpose of Burjerji would be defeated. Ratanji.
himself disclaims all but a purely formal interest as plaintiff; he did not,.
he says, include this property in his assets, because he did not regard it.

. a8 his. . Neither, it may be presumed did his creditors; they respected

the intended . disposition; and there iz no reason why at this day the
Court ghould let * right too rigid harden into wrong” by giving -Ratanii.
an unqualified common law property which no one desires. The Official
Assignee himself is passive: he seeks nothing and renounces nothing. .

 Under such circumstances, suppoging the trust had not originally been

.created for the sole benefis of Merbai and her- cblldren, I should think
myself justified in directing the whole a.mounb which is but small, to be
secured for their advantage.

. Perozbai has sold the notes. ‘Bhe musb pay an equa.l sum in money
Down to tbe rupture, last May, it is evndent that she held the capital, and
used the -interest for domestic purposes in which all parhles were,

. interested. No demand was made on her for an account in such impera-

tive terms that she must have felt she would be held legally respousible -
for every item of receipt and expenditure. It is said that, when pressed .
to return Merbai’s notes to the former custody, she promised to make

“them and the interest a trust. They were a trust already ; and there is.

nothing to indicate that Merbai ever gave up her right, as beneficial ,
owner, to the capital and the accumulations as they had come to the
hands of Perozbai. On the . other hand, Perozbai was not bound .
gratultously to maintaio, or partly ‘maintain, Merbai and her busband. .
It is very probable that, if she had been called on for a strict account, or_ to
render up the securities, she would have declined to receive her son and .
his wife as members of her house-hald. ‘They coutnbuted some trifle, it~
seems, to the house-keeping in the lash four years, but it cannot have
been much ; and accepting a house and sustenance from Perozbai, which ,
conmderably exceeded [282] in cost the acerning interest of -the notes,
probably allowed her fo use that produce for the common purposes.. 1.
am induced to say - probably,”  because it is most. unhkely that any
distinet ‘agreement was ever come to. ‘The oriental mind i is: averse to
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close deﬁnltlons, and the relations of a family transcend the sphere of law, 1881
The parties here, as in most such cases, allowed strict right, it may be FEB.8.
asgumed, to be absorbed in mutual benevolence so long as amity prevailed -
amongst them ; and it was not necessary that Merbai should execute any ORIGINAL
formal mstrument to warrant the expenditure which she tacitly sanction- CIVIL. ;
ed. Her husband, Ratanji, I cannot doubt, knew, as well as his brothers,- 5 B—z-ss C
that the notes had been sold. With the hopeful temperament of a s
spendthrift he reckoned on their being replaced when wanted. '
‘While, therefore, Perozbai is not to charge the plaintiffs for their
board and lodging during the years of her widowhood, heither is she
to account for the interest she has drawn and cxpended in that time.
She has not, it is true, set up the defence of a set off on this
account. It never occurred to her, we may suppose, until lately, that her
sons and their wives were nof, of courss, to sit at her table and share the
shelter of her roof ; but, if legal right is to take the place of kind impulses.
and religious duty, whose part it .can but imperfestly fulfil, then it must,
in justice, be applied all round, Perozhai had rights which she volunta:
rily sacrificed on the' altar of the family. Merbai’s non-assertion of her
rights was a reciprocal sacrifice no less voluntary. What was distinetly
her property she did not give up; the accruing proceeds she allowed to be .
employed for the domestic needs. At Burjorji’s death a definite sum was
due by him as trustes for the interest he had received in excess of what he
had ‘paid to Merbai. An account must be taken of i, interest being
reckoned at 9 per cent. on each item, from ifs reaching his hands, and the
total thus constituted, added to Rs. 2,200, must be paid by Perozbai and
secured for the benefit of Merbai and her daughter according to a scheme
- on which T will hear counsel again when the accounb has been a.scerta.med
‘ a,nd the a,rra.ngemenh framed co ok

Decree for the plaintiffs.

Attorneys for the plamtlffs.—Messrs Ardesir and Hormusgi.
Attorneys for the defendanb ——Messrs, Chalk and Walker _—
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[283] APPELLATE CIVIL. ——FULL BENCH.

Before Sir Michael Roberts Westropp, Kt., Chief Justice, Mr Justwe
M. Melvill, Mr. Justice Kemball and Mr Justzce F. D. Melvill.

i
“y

" RacHAPA (Original Defendant), Appellant v. AMINGOVDA
- (Original Plaintiff), Respondent.™ _
[30th and 31st August and 6th September, 1880.]

Regulatzan XVIof 1827, 5. 20—Vatan, alienation of—Bombay Act IIT of. 1874, ss, 5.
8,9, 10-—Constructwn Certificate of Collector under s, 10. y-

- Previously to the year A. D. 1818, R, the great- gtandfa.ther of the plamt)ﬁ
seottled accounts with Rudrapa, the father of the defendant, in respect of debts
. due by himself (R) and his ancestors, The amount found due to Rudrapa
~ was Ra. 20,000, and as security for this sum, R, by deed, dated A.D. 1818, mort-
" gaged to Rudrapa certain vatani lands, and a-lso an annual allowance of Rs, 200
,. received by him (R) on account of a rusum.' Under this deed these properties
’ v;eﬁe t02 (;)% (l):oeld by Rudrapa, in lxeu of mtetest until repayment of the pnnclpal

of Rs . .

Sk 1

. stcellaneous Specla.l Appeal No. 2 of 1877,
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