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‘was not a service 6f thab order. Much less were the previous notlces 80
served as to make the defendant subject to the final order. . I

For these reasons, and as the English Courts abnegate the functlon
of i 1nqumng into the sufficiency of notice, I am obliged to make the in-
quiry, and Ifind tbat the notice to the defendant and the balance order
of the 5th June, 1879, were not served either as a summons in a suit or
according to the order made under the Indian Joint Stock Companies Act
which follows that under the English statute which I have already referred
to. [232] The obligation to obey the commandof the Court of Chancery hag
nof arisen as agamst the defendant, and the foundation of the present suit
fails. Taking the issues 2 and 3, as from the arguments they were
meant to be taken, in the sente of questions as to whether the Court
of Chancery had so called the defendant before it as to enable it in his
absence to pronouncé a definitive order against -him, and bad -exercised
this power 50 as to bind him in the Court of his domlclle, I must find in
favour of the defendant, although be was included in the-order of the
Court of Cbancery. . There are inaccuracies of expression in the issues;
and I have at the last stage modified them, with the consent of counsel
for. the plaintiffs, so as to state more neatly the points actually in.
confravency. The real guestion was, whether the Court of Chancery,
exercising as fo the subject-mafter an undoubted jurisdiction, had made
an order without an essential preliminary condition of its binding the
defendant in this case having been satisfied. The Court of Ghancery had.
jurisdiction of the matter and could bave concluded it; but in finding
that the notices were not sufficient to make the balance order of the 5th
June, 1879, binding on the defendant as a contributory, I exercise a
funection necessary to prevent injustice through the action of this - Court,
and one which the English Court intends to be used in the proper cases to:
prevent unqualified effect being given to 1ts own apparently final orders.

‘T reject the claim with costs.

Attorneys for the plaintiffs—Messrs. Tobm and Roughton.

Attorney for the defenda.nt-—Mr. Shamrao Pamdumng '
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SAKHARAM KRISHNAJI AND ANOTHER (Plamtzﬁ’s) v, MADAN
KRISHNATI AND THREE OTHERS, (Defendants).*
[176b, 19th, 21st, 29nd and 24th March, 1881.]

Eudence——Rmzstmhon Act I1T of 1877, s8. 19, 49,Clauses (b) & (c)—Unregtstered ddcu—
men i— Document to contradict wzmess—- Meamng of word “‘ldeclare ” in s, 17 of Aet
IIT of 187T—Acknowledgment, necessity for registration of,

8 and R sued their brothers M and V in 1880 for partition of the famlly
property, The defendants pleaded that the property had been partitioned [233]
in 1870, and that the various members of the family had been ever since in

- possession and enjoyment of their respective shares, At the hearing a document
< was produced by the defendant M, dated the 13th January 1877, which was
~ proved to have been signed by his three brothers, 8, R and V, on the occasion of
M’s effecting a mottgage of pa.rh of the property. Thls document contamed the
-following .words ;—
_ ** Qur eldest brother M has bmlt houses and is buxldmg new houses on ptoperty-
appertaining to hisshare ', ' . . To the same we three persons and our heirs -
and reptesentahves have no interest of any kind whatever. If we or they should

- * Suit No, 418 of 1880, - . -.
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prefer any claim, then the same is to be null,. This release paper we have duly
passed in writing jointly and severally and in sound mind.” This document
had not been registered, and was, therefore, inadmissible ag evidence of the alleg-

ed pattltlon. In cross- examlnatlon of the plaintiff R, he was interrogated as to

the circumstances under which the mortgage was made by M on the 13th
~January, 1877, Hesaid: ‘' I was present when the mortgage was made, but I
was ill in bed. . . This wasonihe 18th January, 1877. . . Idid notsay

on that day that I had no claim to the property,” Hse was then shown the
above document, and admitted his signaturé. The document was then tendeted
in evidence, not asa release, but to contradict the witness.

Held, that the . document was admissible for thab purpose, a8 it was not a
dooument which itself declared a right in immoveabie propetty in the senss
intended by s. 17 of the Registration Act III of 1S77. It was an acknowledg-
ment that there had, in time past, been a partition between the brothers who

... signed it and the defendant M, but it was notitself the instrument of partitions

That an acknowledgment of a partition is distinct from the instrument of
partition, is to be gathered from cl. {¢) of s. 17 of the. Registration Act III of
1877. Had the terms of ¢l (b) of that section been satisfied by a mere acknow-

1881
MARCH 24,

ORIGINAL
CiviLn,

8B 3%

ledgment, cl. (¢} wonld have been superfluous, Its operation is to require an

acknowledgment in the form of a receipt to be registered, but not an acknow-
ledgment in any ather shape as distinguished from the ‘instrument ot the
transaction. ]

The word ““ declare’” in s, 17 of the Reglettatlon Act IIX of 1877 is to be taken
in the same sense as the words ** create, assign, &c.,” used in the same section
viz., as implying a definite change of legal relatlon to the properfy by an
expression of will embodied in the document referred to. It implies a declara-
tion of will, not a mere statement of a {act, and thus a desd of partition which
causes a change of legal relation ‘to the property divided amongst all the
parties to it, is a declaration in the intended sense; bat a.letter containing an
‘admission, direct or inferential, that a partition once took place, does not

“ declare” a right within the meaning of the section. Tt is noﬁ the expressmn ’

.or declaration of will by which the right is constituted,

Qucere, whether, if the above document were itself a release operatlng or
intended to operate as a declared volition constituting or severing ownership,
it could be received even for the purpose of contradicting a witness who had
gemed that he bad prevxously made a . statement meonslstent with his evi-

. dence.

[R., 21 B.704 (707) ; 27 B. 452 (464) ; 9 Bom.TL.R. 254 (257); 5 C.P.L.R. 102 ; 13
Ind. Cas. 500 (502) ; L.B.R. (1893—1900), 178; 48 P.R. '1°05=53 P.L.R. 1905
=51 P,W.R. 1905; D., 20 B. 553 (557); 24 B. 615 (618) ; 2 Bom.L.R. 800 ;

» L.B.R. (1893—1900), 34 ; P.L.R. 1900, 439. b

SUIT for partition. = - ‘

-[283] The plaintiffs (Sakhara.m and Ra,mchandra,) who were the sons
of Krlshnan Raghunath, sued their half-brothers (defendants Nos. 1 and 2)
for partition of the family property.

Defendant No. 8 was the mother of ihe plaintiffs, and was fmendly
to their claim. Defendant No. 4 (Hérmusji Ardesir Santuk) was a mort-

: gagee of a large portion of the property Whlch had been mortgaged to-him
in 1880 by defendant No. 1. -
. Latham and Telang, appeared for plamul‘ffn

Lang and Jardine, appeared for defendant No. 1

Farran and.Kirkpatrick, for the mortgages.

The other parties did not appear.

Defendants Nos. 1 and 2 recisted the plalnhﬁs clalm, ‘and a.lleged
tha.t the property had been partitioned in 1870, durlng Krlshnan Raghu-
nath’s lifetime, among his four sons, who had ever since been -in separate
possession and enjoyment of the portions allotted to .them. In proof of
the partition, evidence was given at the hearing, on behalf of the defend-
ants, that each of the brothers had dealt independently with portions of

- the property. It was proved that, in 1877, Madan Krishnaji (defendant
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No. 1) had morbgaged a certain part of the land for his own purposes,
and that on the occasion of this mortgage .a doecument, in the following
terms had been signed by fhe other three brothers:— .

" This release paper is passed in writing on Saturdav, t‘»he luna.r date
the 14th of Powsha Vadya, in the year of Shahlivan 1798, the name of
the cyclical year being Dhatra, and the English date the 13th day of the
month of January in the year 1877,—to Rajeshri Madan Krishnaji, resid-
ing at New Mazagon, by Vithoba Krishnaji, Sakharam Krishnaji and
Ramchandra Krishnaji; residing at the place aforesaid. . The cause of
this release paper being passed in writing is as follows ;(—Our eldest brother
Rajeshri Radan Krishnaji, has built houses, and is building new houses on
the immoveable prbpetty appertaining to his ghare. Their numbers ars
.85, 84, 83, 81, 86. These houses have been built by him with his own
property (money).. To the same we three persons and our heirs and .re-
presentatives have no interest of any kind whatever, If we (or they)
should prefer any claim, then the same [235] is to be null. This release
,paper we have duly passed in writing jointly and -severally and in sound
mlnd , ,

_Vithoba Krishnaji,
. Sakharam Krishnaji,
Ramchandra Krishnaji.”

' This documenb had never been redlsnered and was congequently in-
admissible in evidence as a.release. In cross-examination, however, the
plaintiffi Ramchandra was interrogated. as to. the circumstances under
whmh the mortgage was made by his brother Madan in 1877. He. said:

‘I was present when tha mortgage was made, but I was ill in bed. i
‘Thiz was on the 18th January, 1877 . 1 did not say on that dav
that I bad no claim to the property.”

He was then shown the above document, and admltted his signature.
Thereupon counsel for the defendant tendered the document in evidence,
.not. as a release, but to contradict the w1tness, and lt was a.dmnted

Subsequently, in giving ]udgmenb S . .

JUDGME\IT

WEST, J —[With reference to ‘the admission of the above documenﬁ
said :—] There was a former mortgage by Madan in 1877—. To what
:property tbat. extended, is not shown ; bul a paper was on i;ha.t oceasion
signed by which Ramchandra’s present. statement that he never admitted
a pamtlon having been made, is flatly contradicted. The testimony as to
-the signing of this paper: is; like the rest, of an unsatisfactory eharacter.
Ramchandra says truly that he was ill, and  suggests. that pressure was
put upon him when  he hardly knew what he was about.. Ananta and
Lialdag, if they could be quite relied on, refute this; but they are incon-

- sistent with each otber, and Ananta contradicts a previous statement of-

his own. This much, however, is certain, that Ramchandra signed the’
paper ; that it could be read in a couple of minutes;. that he thought or
knew that it was connected with important business. He. says that, in

fact, he thought he' was becoming a surety. It was very unlikely he
"should sign the document without reading.it; and, as.it a.dmlﬁs a.falt

partition, it ‘makes his present denial almost: Worthless e i
: {236] An objection was taken to the . admission of the doaumenh as
.bemg@ declaration of an interest:in. imwmoveable property.of value of

*Re. 7,000, and uanregistered. . The ;law An- force.in 1877, when it .was’
cexecuted, was Act 111 of 1877, and if this document were itself a rele,a.s,e,v
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operating or intended to operate- as a ‘declared volition constituting or 1881
severing ownership, I should doubt whether it could be received even for MARCHRX, -
the purpose of the confradiction of a witness that he had previously made a .,
statement inconsistent with. his deposition. - What s. 49 says, however, ORIGINAL
"is that ho imstrument required by s..17 to be registered shall, if CIVIL,
unregistered, be received as -évidence of a transaction affecting . such -
property. If tendered as evidence of an admission that such a transac- §'B. 232, .
tion once oceurred, it would not seem to be within the prohibition 3
strictly. construed ; but still, ag dlrectly evidencing' the transaction, it

ought not, a,ppa.rently, to- be’ got in by the simple device of asking a .

question about the same matter.” It would bhe. practically impossible to

sever its use as a contradiction from its-use as direet - testlmony of -tha
-transaction recorded in it." Heres, however, ths document is not itself

one which declares a right i in lmmovea.ole property, in the sense proba.bly

mtended by s. 17. There ‘ declare” is placed along with “ create”,

* agsign”, “limit”, or “ exbingmish” a ‘‘right, title or interest,” and

these words imply a definite change of legal relasion to the property by \

an expression of will embodied- in the document referred to.. T think
this is equally the case with the word  ““ declare.” It implies a decla-
ration of will, not & mere statemen of a fact, and}thus a deed of partition,
which causes a change of legal relation to the property divided amongst
all the parties to it, is a declaration in the intended sense; buti'a letter
containing an- admtssxon, direct -or inferential, that 3 parhlhlon once .took
place, does not deela,re a right within the meaning of the section. * It
does in onae sense *’ declare’” -a right; that is, the existence of the rlght is
directly or indirectly stated by the wntmg, but it is not the expression or
declaration . of will by which the right -is. constituted. - Unless "such a
distinction as this were accepted, all correspondence’, would be excluded
from which an admission might be -gathered of a right or interest the in-
strument of which, if there,was one, [237] would need to be registered.

In the present case the paper is an acknowledgment that there, has, in
time past, been a partition between the' brothers who signed it and the.
present. defendant Madan. -- It is not in itself the instrument of partition;: -
and that an'acknowledgment of a partition is distinet from' the instrument’
of partition, is to be -gathered from s. 17, el.- (c) of'the Act.. Had the
terms of cl. (b) been satisfied by a mere acknowledgment, cl. (c) 'would” -
have been superﬂuous ;. its operation is to require an acknowledgmenh in’
the form of a receipt to be registered, but not an acknowledgment in'any

_ other shape ag distinguished from the instrument of the transaction. Apart,’
therefore, from the doctiment being apphed ouly to tha particular use-of*
contradicting Ramchandra’s assertion that he never admitted a parti-:-
tion, I think it is admissible, not as declaring hig will and a right arisingi |
therefrom, but as admitting that there had formerly been such a transac-: "
tion, and as such ca.na.ble ‘of- contra.mctlon wmch bhe 1nstrument 1tself .
would not be. | R

: Without resorting to this document however, I should still be of o
- opinion that Ramchandrd’s conduct had shown :that he regarded himselft ~ -
as separated in interest from Madan. [His Lordship then proceeded fo v -
examme the'evidence, and passed & decres for the defendants.]. O

~Attorney for-the plaintiffe.—Mr. Shamrao Pandurang. - TR

Attorneys for defenda.nb No. 1, ——Messrs Ba.lcrzshna and Bhag
- wandas. : .
Atborneys for Hommsn Amesu Sa.hﬁuk ——Messrs —-Ardeszr and~'
Ll‘ormusn R T R :
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