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anticipation of the  difficulties - which the defendant will have the 1880
ability to throw in his way, if para, 2 of s. 7 be interpreted in the manner 0OCT.5:%
above suggested, will never consent to any Second Clags Subordinate .
Judge trying his case under the provisions of Chap. IIof Act XVII of APPEL:
1879, and thus the object of the sald Act would, to a greab extemt, be .LATE: £
frustrated. . ~ LrviL.,,
‘ In conelusion, I would respectfully submit that the examination —
of the defendant, contemplated in para. 2 of s. 7 of Act XVII of 1879, is- 5 B 184,
not an answer to the suit, and unless therefore the defendant satisfies the
requirements of 5. 101 of the Code of Civil Procedure. his position as a
witness will not be changed to that of the defendant appearing and answer-
ing to the suit. It, therefore, follows that in the present case, he is noﬁﬂ
entitled to produceevidence in support of his allegation of part- paymem;
The parties did not appear in the High Court.
The following is the judgment of the Court :—

JUDGMENT SR ‘ B

: WESTROPP, C. J. —The view stated is very technical, and cerba.mly
opposed to the spirit of the Dekkhan Ryots Act. .

By s. 74, the Civil Procedure Code is only fo be a.nphed so far as it i is
consistent with the Act. - - By s. 12, the Court is [188]  bound to inquire
ingo the merits of the case whenever the amount of the claim is disputed.
In the present case it is disputed, and the Subordinate Judge cannof
ascertain the merits of the case, unless he examines the persons who are
acquainted with them. It seerns, therefore, to be his duty fo summon tha
witnesses named by the defendant. . :

5B, 88 (F.B.).
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.DOWLATRAM HARJI Ai\m ANOTHER (Plaint‘zﬁs‘)‘v.‘VI'THo '
 RADHOJI AND ANOTHER (Defendants).*
[30th November 1880] B

The Indwan Stamp det, No I of 1878, $5. 7. 12, 13 and 74—-Stamp—0¢mtract by princt-
pal and surety on same stamp paper, but senamtely written— Writing on the reverse
of a stamp paper — Whether Government Notifications under the Stamp Act are not
ultra vires when more stringent -than the Act itself. g

In & bond engrossed on.a stamp papet of sufficient value, and dated the 19th )
April 1879, the coatract of tha-principal was written first, and after his signature
.followed the contract of the surety, signed by the lattet The document com-
menced on the side other than that on which the stamp was impressed and
terminated on the side impreseed with the stamp. The stamp was nob in any,
- way defaced, nor was tha paper so written as to admit of the stamp being used
again. Held that the bonfl constituted only one instrument, and was properly’
stamped, not being open to -objection under ss. 7 12 13 and’ 14 of the Indlan K
Stamp Act, No. I of 1879. L 5
The construction of tha words “on. ﬁhe face of the mstrument " used in s,. 12
of Act I of 1879, considered.

. Qucere, whether certain Gavernment Notlﬁcatlons——to the effect that an mstru- .
. ment, commenced ot the side of vhe paper other than that on which the stamp

. Civil Refqrenoe No, 23 of 1880,
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s.#< ig impressed aud completed on tha side gn which: the sta.mp g impressed is; under,
8. 12 af Act T of 1879, to ba treated ag unstamped and prohlbmng, Wnlimg on.
the revarse of an xmpressed stampad papsr—ire ulira mres as being more strm-
'geul; than and, therefote, inconsistent with that Act?

[R., 13°A) 66 (75) 13 C.W.N. 815 (821)=1 Ind. Cas, 670 5 Ind Cas. 812 (813) 15
P.R, 1910=¢ P.L.R. 1910=16 P.W.R. 1910.]

* THIS case was roferred for the opinion of the ngh Court by Rao Saheb

V. V. Wagle, Subordinate Judge of Shevgaon, in the district of Ahmed-
nagar, under 8. 617 of Act X of 1877, and 8. 43 of Act I of 1879 He sf;a.ted
the case as follows :— :
= .[189] “ The pla.lntlffs in thls suib cla.un to recover the amounﬁ bemg

. prmclpa.l and interest due on a bond executed in their (plaintiffs’) favour

by defendant No. 1 with bhe sacurlﬁy of defendanﬁ No. 2 on ﬁhe 196h Anrﬂ ;

- 1879,

“ The bond in quesbmn todether wmh the guara,nﬁee, is Wrxtten on

" one stamp paper. It begins on the side othsr than that on Wblch tha

sta.mp @ annas) is impressed, and closes on: hhe other
The points for decision are:— - * e
* 1st.—Whether the agréement made by' the prmmpal debtor and the’

: gua,rantee given by the surety at one and the same time form: one mstrw
menb or two for the purposes of the Stamp Aet ? g .

2nd —-Whetner the bond isg duly scamped éccordmg to AcbI of

'18799 o

v+ " My opinion on the ﬁrsb nomt is t;ha.b hoth tha agreemenbs form one? ’

~ ihgtrument for the purposes of the Stamp Act, and on the second that i;he -

bond Jn question ig duly stamped according to Act I of 1879.

* As to the first point, though the two agresments in quesb:on ars
Separately written oa one and i the gama stamp paper, the bondis to be
given effect to as if it were executed by two persons with ]omb and several
ha,blhby Therefore, if ir the latter case one §tamp duby is sufficient,
there is no reason why . it should not be so in the ' former. - There is the.
same community: of inﬁerestsin one case as:in the other.. .I can see no
substantial difference between the two cases. The practice of the Civil
Courts, so far as I know, is to consider the two agreements as one
instrument,. and to admit such bonds as duly stampad. Moreover, in the
new as well as in tho old Stamp Act no express provisiou sesing to. be

- made for such agresments of guarantes. But,- on the other hand, such

agreements 4o no% appsear in the list of exempted ‘documants 1, therefore,
entertain a ‘doubt on’ this point,-and submit it for an authoritahive‘

. degision of the High Court’ one way, or ‘the ofber. As stch bonds areof

‘common oceurrence, a dnﬁmte opinion of the ngh Court on the subject

‘ 1§ Qesu'able

- ‘As to the second pomb Aeh 1 of 1879, Whlch came in force on the 1st
April 1879, applies to the bond in guestion, which is dated the 19th April

1879. Section 12 of this Aet provides that every [190] instrument written.
upon an impressed stamp paper should be 86 written that the stamp may
appear on the face of the instrument and eannot be used for, or applied fo,
any other instruwent; and s. 14 provides that every instrament written in'
confraveantion of s. 12 or 13 shall be deemed to'be unstamped ‘Now, thig

. point hinges upon the construction to-be put’on the-phrase ‘on -the face

of the instrument’ used in the aforesaid s. 12.- By this expression I under-
stand the Legislature t6 have meant that an idstrument shall be so- written
that the stamp thereof may- appear at once without any dlﬂiculby,—-—hhaﬁ '

is to say, nothing should be written on the stdmp 1f"=glf 50 ag to render the
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impression unintelligible. Bub the Government of Bombay in their Resolu-

tion No. 4242 of 155h August: 1879, Revenns Deparfment,. issued for the -
guidance of the Regishrals, seem to have put a different consbruction on
the same expression, namely, that every 1nst1;umenn should be commenced.,

on tha,t side of the paper on which the sba.mn is impressed ; whereas the.

bond in question is commenced, as T have stated above, on the other side. ,

If this construction be correct, the bond will have to be ‘considered as .

unstamped according tos. 14 of the Stamp Act. . As it is.the general!
practice in this district to write the insfruments’in the manner in which,

‘the bond in question is written, it is very 1mportant hha.t‘. the pomt be once
for a.ll decided by the High Court.

*“T therefore humbly and respectfully beg 5o submxb of my, ow‘n\
accord, :the above points for the decision of Her Majesty’s ngh Court,.

under 8. 617 of Act X of 1877, and s. 49 of Act I.of 1879,/~the decree
that I have to pass in the suit in question’ being unanpea.lable under
Chap. IT of the Dekkhan- Agriculturists Relief Ac‘ " .

" There was no appearance of parties. -

Tne followmg is the ]udgment of the.Court ;:—.

N  JUDGMENT, , .
- WESTROPP C. J.—This is a suit-instituted in the Courb of the Subor—

¥

dinate Judge of Shevga.on, in the distriet of Ahmednagar, on a bond of the.

19th April 1879, given by a principal and his surety.” The bond is written:

lpon one Diece of stamped - paper, but, in the manner common in this

Prosidency, the confract of the principal comes first and is signed’
by him, and next after that signature [191] follows the contract of the:
guarety, signed by the latter. The first uestion, referred to us, is whe-:

ther this paper is to be regarded as one‘or two instruments in relation to

the present Stamp Act I of 1879, which came ‘into force on the 1st of.

April in that year. The uniform practice of-the Civil Courts of this Presi-

dency has been, we beheve, to treat sach-a document as one instrument,
and we see nothmg in.the new Act tolead us to depart from that_pra.ctme ;

The word *‘bond " is defined by s. 4 to mean (inter alia)‘‘ any -instru-
ment whereby a person obliges himself to pay money fo anobber, on con-
dition that the obligation shall be void, ‘if* a specified acb ig performed or

s ‘not- performed, as the case may be.” The word ° person in the’

singular includes * persons " in the plural (Acb T of 1868, 8.2}, and we
-consider that the definition of ‘ bond,” just mentioned, may be regarded as
including such-a document as that now submitted for our opinion, execut-

od by a principal and sureby; nobwithstanding the: apparent separation of.

the clauses respeciively relating to the principal’s contract and that of
the surety ; the contract of the surety being incidental and accessory to
that of the-principal and inrespect of oneand the same sum: or considera-

tion—the leading obJecb or character of the document being the securmg-

-of that sum. S Gy

: In Price v. Thomas (1), by an instrument, in the:form and conta.mmg
the usual covenants of a lease, A demised - premises to B., and B. and C.
¢ovenanted to pay the rent, but C. was 'not ‘otherwise referredl to . in the:

instrament. In an action against C.” on the covenant to pay rent, it was
held that the instrument was a.valla.ble against him, though stamped as a

~ lease cnlv and that a deed stamp was unnecessary 5 Lord ' Tenterden, C. -
J.said : ¥ If this covenant had introducsd, matter. no way connected with

(1) 2 B. & Ad. 218
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the demise, but wholly distinct and inddépendent, it might then have been’

said that the plaintiff could not benefit:by such a stamp ‘as was affixed to-
this indenture. - Bab that was not the case ; the. objection, therefare,..
cannot prevail.” = Littledale, J., said : The lease was the prmcxpa,l o
which this covenant was an. accessory.” :' And Park, J., said: " This.
covenant was parb of the consideration for gra,nf.mg the lease.”” A mmllmr
ruling had been’ previously made by Pabtesan, J., ab msz prius, on the.
[192] same document, Pratt v. Thomas (1). . He sa.ld * I think this stamp:
xs suﬂiclent This deed is a lease, and this covenant is only ancillary to
The -question is, what is the leading character of the instrument '
Annandalev. Pattison (2) was a stronger case than Price v. Thomas,
or than the present cage. ~ A., as prineipal, and B., as surety, were jointly
and severally, by bond, bound to pay to the credibors of C. fourteen shill-
ings in the pound on the amount of their debts, and, by the same bond A.-
was bound to indemnify B. against all loss by reason of his becoming
sureby. It was held, by the King's Bench, that a stamp of £ 1-15 was suffi--
cienf in amount for that instrument, and that it did not require a second
stamp on account of A.’s obligation fo mdemmfy B.—the whole appearing

: to have been one transaction—and A.’s agresment to indemnify B. being,

‘no doubt, the consideration which induced the latter to become surety for
A's performance of the agresment with- the creditors of C.” That deei-
sion has been questioned by Mr. Tilsley (Assistant Solicitor of Inland
Revenue) in his treatise on the Law of Stamps (3) on the ground that t,he

-contract by A. to indemnify B. amounted to a counterbond, and was, thema-

fore, liable to a.specific duty. He also argued that. it would be a contra--
diction in terms to say that the counter-obligation of the principal was hhp

‘leading object of the instrument.. On the other hand, it should be remembar-

ed that even if that document had been completely silent as to the recoup-
ing, by the prineipal, of the surehy to the extent of any loss to which the.
later might be liable in respect of his suretyship, a contraet by the prmci—
pal to indemnify the surety. against any such loss would, both atlaw ang
equity, be implied (4). .. It, therefore, seems . difficult o maintain that th
counter-obligation was not incidental and ancillary to the contraet of surg:
tyship. We have not found that, in subsequent cases, the decision of the.
King's Bench in that case has been {198] unfavourably criticized by thg,
Courts. However, whether,it be right or wrong, it goes a step further than
it is necessary for us' to gy in the present case. . .
Stead v. Liddard '(5) shows that the fact tba.b the conbmct of bhe
principal appears, separately on the instrument from the contract of tha
surety does not render two stamps necessary. In thab case a lebter Was
‘written proposing certain terms of agreement, and the person, to whom 16
wag sent, wrobe, at the foob of it, a -memorandum consenting to f.hose
terms.- On the back of the letter, the father of the latter wrobe a guaranteq
of the performance of the agreement by his son. It was held by the Courb_
of Common Pleas that one stamp was sufficient, and that the letter, the
memorandum aceepting its terms and the gunarantee—all formed but one
transaction. - In that case, as well as in the present case, the guarantee
oxpressly refers fo the agreemenb by the prineipal—a circumstance which

1) 4 C. & P. 554. (2)9B, & C.919.  (3) st ed., p. 348; Srd ed., p. 291, -
(4) 2 T. R. 104 per Ashurst, J.; 8 T, R. 310, per Lord Kenyon, G. J Warmgton V.
Furbor, 8 Hast 242 ; dlexander v.. Vane, 1 M. & W. 51131 Spenceé. Eq Jur,, p. 639;
1 Story Eq. Jur.,, pl 499 et seq.and pl. 730; Theobald on P and S 2269# seg Ind‘
Contract Act (IX of 1879}, 5. 145. )
- (5) 8 3. B, Moore, 2. . :
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distinguishes those cases from Richards v, ~Franco « (13 ‘The limitation
‘of the guaranteein Wharton v. Walton (2) to a sum less than that which
might become payable under the agreement of : the' principal; and * the
" circumstanae that the guarantee applied not only to the principal cove-
“nans, but also to the payment of ‘penalties to' which the covenantor might,
~under the agreament, become liable,- suﬁiolently distinguish that case from
:the present case and from Przce v. Thomas and. Stéad v. deda,rd above
ceited. . ‘-
For these reasons we thmk tha.t the bond and guara.ntee, submltted
‘for - our opinion, form -but one transaction, and do not fall within s. 7 or
8. 13 of the Stamp Act I of 1879..This view is, we believs, consiStent with
that which has heretofore preva,lled in our Courbs on the point, and we do
not, in that enactment, perceive any indication of an intention on‘the part
“of the Legislature to lay down a QL\W rale in that respect. - The reluctance
.of  Céurts~of Justice to break - through an - established practice on
suchﬁ. noint to the disadvantage of the subject,” and o the "advantage of
-the Crown, is illustrated by the decision -of Lord Mansfield [194] and
‘his. observations in an anonymous ca.se on: sta.mps reported in Lofft
p. 155..
" - We now come to the second questlon In a,mount the stamp is suffi-
.eient, but the.document commences on the side other than that on which
the stamp is impressed, and is continued and terminabes upon the side on
which the stamp ig'impressed. The stamp is not in anywise defacéd, nor
“is-the wrltlug 8o placed upon the; paper as to’ admit of the stamp being
wused again., The point referred to us is whethér, under such eircumstances,
the instrument is duly stamped—having regard to s: 12 of Act I of 1879,
‘which enacts that ““ every instrument written upon -paper, stamped with
.an impressed stamp, shall be written in such a manner, that the stamp
_may -appear on the face’ of the- instrument, and eannot be ‘used for, or
-applied to, any other instrument.” -That section: (whieh is substantially
gimilar to 8. 7, clause. I of the: Statute 33 and 384 Vie.,.c. 97), seems,
like s. 11,to contemplate two ,objects—T1, "that the stamp should not
be defaced or. made - illegible ; ‘9, that the writing should not be.so
‘distant from the stamp ad to admib of its being-used again:for. another
mstrument——for mstance, by catting off- the part -of the papet.: previ-
ously written upon, and writing a fresh instrument upon the portlon
left blank, The case of Bez v. Recks, as reported by -Strange (3) -
v1ewed by Mr. T1lsley (4), perhaps partly illustrates what: the Deglslature
"may have mtended to -guard against by. enacting’ that the 'instrument
shall be written in guch a manner that the stamp may appear on the face
of the instrument. . As reported in-Strange, and described by. Mr. ‘Tilsley,
that case was. as follows :— ‘Upon a trial at-bar in' the: nature of & . quo
warranto for the Office of Burgess (of the Corporation):of Christ Church,
the admission of the defendant was produced, -and it appeared to be &
parqhment that had only one stamp, and vet had five admissions entered
upon.it,. Andin order to make it good, they had annexed four other. par-
chments, each of which wag stamped. . And.the Court-held that would
not make -it good, and that the proper. way *would have been- ‘to
_ have paid the four penaltles, aud. had four new stamps. on -the: ﬁrst
parchment as wasg done in the Bishop of Chester’s . case . (5) And,

(1) Mentioned i m Tllsley on Stamps, 3rd ed p. 302 and Chltty on Stamps,
2nd ed.p. 28,

(2)7Q B: 474, 8: C; 9Jur 638, oo (3)25tta 718,”
(4) Tilsley (1st. od. ) 337; (3rd ed.} 276 (8} 1 Stra, 624,
1929
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[195] for want of this, - there was a verdict ‘a.ga.inst this ‘and the obher

four defendants. The next day they moved for a new trial. And the
., Court would not hear anything of the motion, unless they produced the.
.admission and showed that they had paid the penalty. And the defend-
.ants not -caring to be at that certain expense for the uncertainty of

.gaining a new trial afterwards, they submitted to judgment of ouster.”" The

.aspect of the same case, as presented in Lord Raymond’s Reports(1), is

somewhat different. Thence it would appear that the admission of the

-defendant stood third in order upon the original stamped parchment,

which contained the admissions of- foyr other persons as burgesses also,
and was dated 19th December 1721.'. The four additional stamped
parchments bore the same date, and upon them were respectively entered
the four latter in order (including the admission of. the defendant) : of the
five admissions. Those four admissicns had not, in fact, ‘been: entered
upon the four parchments, nor had: ‘tha -latter been stampsd-, until two
months affer .the.19th December 1721, whereas the : Statute 3.and 10
William III, e. 25, ss. 27,and 59, applicable o the case, required that the
admission should appear on. paper. stamped at the time, otherwise. it
could not - be given in evidence until the pena.lty had been paid and’ a
certificate thereof produced. The same case is, nomine The King v. Rich
reported in Barnardiston’s Reports (2). more curtly than by Lord Raymond,
but nearly fo the same effect: -

« [In ordinary legal parlance, when 'the-face of a'deed or document is
mentioned, no particularside or sheet of the parchment or paper,on‘which
‘the deed or document is written, is thereby indicated.] The lagt line on
.the second side, of, if the deed or document consist of more ‘sheets than
rone, the last line on the:last side or sheet, if part of the text or body of
the instrument, is deemed o be as much upon the face of it as the first
line on the first side or sheet. [Ordma,rlly, if the instrument be of suffi-
cient length, both sides:of the paper are written upon. [The 12th section of -
Act I of. 1879 does’'not say ‘that the instrument must commence on the
side on which. . the stamp ' ig'impressed, or that only one side may be
written upon].  [The imposition of such excessive and minute details would,
.be pitfalls to the. unwary, and- {186] would, by frequently ‘ invalidating
documents, press harshly upon the illiterate classes, and overthrow thou-
'gands-of honest transactions -without. producing any such advantageons
result in the form of revenue to the State as would compensate it for-the
_discontent which would be occasioned. The Legislature has avoided such
istringent details, and: seems to: ug to have satisfied itself by legislating
aga.mst defacement . of the impressed stamp, ‘and against such’a mode of
,penning- the . document . as would admit of that stamp being used for, or
a,a.pplled to,..any. other instrument. Although ‘the similar: provlmon in
Btatute 88 -and 134  Vie.,s6.:97, s. 7, hagibeen:in' force in' England -
for the last-ten years, we have not been abls to dlscover any decision of the
‘Enghsb Courts to the effect that tha.expression ™ face of the instrament”
-is to.be interpreted as requiring that: the document should commente on
.the side on which the stamp is impressed, or that both sides of the paper
.or parchment may not be. written upon, or as having any different mean-
:ing than it was. previously understood to have. Where'such a state of facts,
.as that suggested by the above-mentioned case ‘of Rex v. Reeks as reported
by Strange only, exists, viz., where five distinct instruments .are written .
- on one parchment, sba,mped sufficiently for only one of those instruments;

‘@ ol 2,144, = @ Voli1,p. 8
' ‘ 1130
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“.and several obher gtampad parchnr_enbs are annexed to the firgt parc’ament
sufficient to eover the other four mshrumeuts, but no part of fhem is
.engrossed upon: the additional pa.rchmants, the stamps on the latter eould
not be said, in ordinary legal patlance, to appear on the face of any of the

- four instruments, and those stamys could, with facility, be used for other
instruments, and in fraud of the revenue. .

The Subordinate Judge has feferred to a Resolution of the Govern-
ment of Bombay, No. 4242 (da,ted 156h August 1879, in the Revenue De-
partment) in relation to a practics at Nasik of wntmg on fhe side of the

" paper obher than the side on which the gtamp is impregsed, which Reso-
lution conta.ms an opinion of’ tHe Remembrancer of  Legal Affairs to the

offect that * if a stamp appeard on the back of an instrument it ecannot be

said to be on its fa,ca fa.nd thatlevery instrument written, since the 1st of
April la.sb -upon pa.per/ gtamppd with an impressed stamp, is therefore

liable fo be 1mpognded if the -stamp does nobt appear on the face of it.”

Secretary of the
ment of Bombay, dated 26th July 1879, says (inter alia) : ** You inquire
*whether an instrument begun on the back of the paper and completed on

-the front is to be treatied as unstampad under s.12." It is eclearly laid
" down in 8. 12 that the instrument must be so written that the stamp shall
appear on the face of it, and this condition would not be fulfilled in the case
«described.” .The same letter directed that such cases should be dealt
with under s. 12 of ActI of 1879. We, as will he seen from what has
already been.said, do nob csoncur in the opinion that the mere circum-
stanes, that the instrument has been commenced on the side of the paper
other, tha }1 that on which the stamp is impressed, and is continued on

-In-econnection W} that opinioh and the Nasik practics, [197] the Undet-

the side’on- which the stamp is impressed, would warrant either the.

Courts df Justice or the officers of Govemmenb in ftreating the msﬁru-
ment ag unstamped. Ce

. The Registrar (Mr. Hosklng) has also dltecl;ed our a.tbentlon to a
: notlﬁeatloq, dated ’ from Bombay Castlé, 23rd November 1880, 'and
publlshed in the Bombay Govemment Gazetie of the 24th November 1880,

which- is/as follows:—" No. 6197. It is hereby: notified for general

‘information that, under - the stamp rules, writing .on the reverseof an
-impressed stamp paper is prohibited.” - Although this may.be intended to
_signify that a general rule has besn ma.de by the -Governor-General in
‘Council undet s. 56 of Act I 0of 1879 to the effect that writing on the
reverse of an impressed stamp paper is prohibited, the notification does

ook expressly say that such a rule has been made by the Governor-Gen- -

aral in Council. ‘Under s. 55, the Liocal Government could not make such
prale; Assuming, howevet that it has been made under s. 56 by the

overnor-Genera.l in Council, i6. 'does nob appear to have been notified
‘antil the 23rd November 1880, i.c., long subsequently to the 19th of
‘April 1879,.the date of the bond under our consideration, and, therefors,
cannot affect that document. - Had the bond been of a date subsequent to
the notification of the 23rd of November 1880, it would have been necessary
‘for.us to consider whether such a rule is, as reqmred by 9. 86, consis-
tonb with the Act - (1)—that Act being fiscal in character,- [198 1 and
‘the rule having the tendency to add to s, 12 a more stringent provision:
than the construcblon of that. section seems to.warrant. It not ‘being
a.bsolutely necessary in thls case to express any posxhve opinion whether

‘(1) See as tq rules or bye~laws, Reg. v, Yenku Bapuji, 8 B.H.O.R.Or, Cas. 39 (47) et seq.
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overnment of India, in his letter No. 1857 ﬁo tha Govern-

~1880

N NOV.x 30.

-BENCE. '
-5 B.188

{F.B,).



¢ 1880 .
(Nov. 30,

+ FULL
. BENCH.
{ 5B, 188

- (F.B.).
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. or not the rule is ultra vires, -we defer loing so until the questlon dlrectly )
arises in some other case." :
‘Woe reply to the Subordinate J udge that we rega.rd the bond as con-
stibuting but one instrument, and as properly stamped, and not open to
- objection under ss. 7, 12, 13 or 14 of the Indian Stamp Act I of 1879.

- 5 B. 198..
- APPELLATE IVIL

Before Sir Michael Roberts Westropp, Kt ‘\Chief Justice, and Mr. Justice
) . F.D. Melvzz

' KRISHNASHANKAR ' (Decree-ho_lder) v, GﬁiNDRAeHANKAR
" (Judgment-debtor).*. [23rd Novembar, 1880.]

.- Decree— Eizecution—Rateable dzstmbunon of assels—Civil Proceaure Code (det X of
1877), s. 295 N

The salary of a karkuu, who was employed in the Second OlaSS‘Subordinate
Judge’s Court of Anklesvar, was attached, in execution of a decree of the First -
. - Olass Bubordinate Judge’s Court of Surat by an order issied by the Surat
" Qourt, ditecting the Anklesvar Court to stop and remit, every month, a moiety
of the raid karkun’s salary to itself (the SBurat Court), until ‘satxsfa.ctnon of the
decree. While the decree of the Surat Court was thus in course of executlon,
another judgment-creditor of the karkan, ‘who had obtained 'a decree in the
Anklesvar Court, applied fo it for a rateable distribution of the\mmeby between
himself and the Surat deerea holder, .under s, 295 of the cwu «Prooedure Code,
Act X of 1877.

Held that the application was not sustamable, inasmuch asi the decree of
the Surat Court was being executed by iiself and not by the ‘Anklesvar Court
. to which the order of attachment was sent as the head of a department or as
“the officer whose duty it was to disburse the. sa.lary,” and \not s a Court -
executing the decree of another Court,

Jetha Madhavji v. Nujarali Abramji (1) foliowed. .
[F., 18 B 456; 6 M. 357 (359; H R , L.B.R, (1893—1900), 161 (167).]

" PHIS case was referred for the opinion of the High Court by Rao -
Sa.heb Ranchorlal Desai, Second Class Subordinate Judge of Anklesva.r, .
under 8. 617 of Act X of 1877. He stated the case as. followg :— + . -~

[199] ** A decree in suit No. 664 of 1861 was passed in the Court of
the First Class Subordinate Judge of Surat against one Chandrashankar
Sudashankar, who is now a karkun' on the establishment of this Courb.
The decree-holder, Maneklal Jeychand, having applied for execution in the
( Oourt of the First Olass Subordinate Judge against one half of the saldry
'of the judgment-debtor, an order, dated 10th' February 1880, has been seSﬁ '
to this Court, directing that one-half of the salary of the said karkun
withheld every month until thesum of Rs. 181-4.3, i.e., the amount of
the decree withcosts, ig paid up: Accordingly, one-hall of the said karkun’s:

..salary for the months of February, March and April was ‘withheld and
. remitted to the First Class ‘Subordinate Judge; but before the pay of
- the. said karkun for the months of May -and June. was: received from
the treasury,. t.e., on:the: 24th June 1880, the: darkhast now under
consideration was filed in -this. Court, wherein' the' decree-holder -bas
~prayed that his decree: should be- executed against the salary of the said
- karkun... Henge. the question arises - whether ‘a decree-holder, who hag

* Civ"”ivl. Reference No. 24 of 1880.
(1) 4B.472, .
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