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of those offences.. Ssction 511 of the Cods is perfectly clear, and how-
aver desirable it may be to. award enhanced punishment in the case, Tam
of opinioa that we cannob take info counsideration the penalty the- prlsonera
might have been sub]ected to had he bsan convxeted uander 8. 379. ‘

[In consequencé of the difference of opinipon the case waa laid before
the Honourable tha Chief Justics, under 3. 27 1 B of ﬁhe Gode of Onmma.l
Procedure, for his opmxon 1

OPINION,

g WES’BROPP C. J.—The acecused, Nana Rahim, comes wnthm the ﬁrsh
of the two conditions required by 8. 75 of tha Penal Code to warrant the
enhanced punishment allowel by that section,—that is to say, he has

" previously been convicted of offences punishable under chap. 17 of the

same Code. Bub his case does not satisfy bhe second condition required
by 5. 75. Ho has not on the present oceagion been guilty of any offence
punishable-under ehap. 12 or chap. 17 of the Code, but has been guilty
of an offence, viz., an atbempt to commit theft pumshable under chap. 23

(g. 511). Hence: I think the sentence of ten vears’ transporbation, passed

by the Sessions Judge, cannot be sustained. The view, which Mr. Justice
Komball and I have adopted of the inapplicability of s. 75 of the Penal
Code to such a case as the present, seams to*have been taken by Bistle- .
stoae in Reg v. Mooneswamy, mentioned by Mr. Mayne in his note on
8. 511 ab p. 420 of the nmﬁh edmon of hls commentames on tbe Indian

. Penal Code.

In accordance Wlth thxs opinion fhe D1v191on Bench reduced the sen- :
tence to elghteen monﬁhs rigorous lmpnsonmenb

‘53.143._ o
. [133] ORIGINAL CIVIL.
Before Mr Justwe West '

. BURJORJIT CURSETJI PANTHAKI (Plamnﬁ‘) ». MUNCHERJL KUVERJI
(Dafendant)* [10bh 13th, 14th 15th, 176h and 24th, January 1880]

Regzstramon Act I11of 1877, eis. (b) and (%) of s. 17—Document crealing a rzghz: to

obtain another document— — Pleading—Admission—Effect of admission in pleading of
executiors of contract-—Evzdence to prove an admitted document not necessary—
Emdvnce. g

"By an agreement, dated 2nd Augu@h 1880 t.he defendant avreed to sell to the’
" plaintiff a certain piece of land with a dwelling-house for Rs. 1 ,900. At the
time of the execution of thig agreement the plaintiff paid the defendant Rs. 100
earnest-money, and the agreement provided that the remaining Rs. 1,800 should
be pa.xd withina month from the date of the agresment when the dead of convey-
- ance-of the property should be exeeuted The materml part of the agreement
was as follows :—"
“ 1 have received from you Rs. 100, namely, rupees one hundred, as earnest
(i e., at the time of the execution of this bargain-paper. Aud as to the remain-
ing Rs -1,800, namely, one thousand and eight hundred, the same are duly fo be
. paid to me within one month from this day, when you will get the deed (or}
document made in your favour, = And ‘all the expendxcure in respect of thie-deed
{or) documents and transfemng (t.he properhy) to your name-you are duly fo-
. . make on your account .* ‘On these -terms this mforma.h
_ bargain-paper having been written, 1s agreed to and delivered. ¢ :
The plaintiff sued for specific’ perfotma,nce, and tendered the agteement in.
evidence, although unregistered.. - [ . .

© * Buit No. 450 oﬁ 1880.
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Held that the document, although unregistered, was admissible in evidence 1880

under el. () of s. 17 of the Registration Act III of 1877. . Bsing unregistered it JAN 24

_ could not create or assign the interest intended by. the parties to be trans- t
ferred, and being thus incapable of carrymg out the primary infention of the _ - N
-parties, the agresment became one ** merely creating a right to obtain another ORIGINAI"
document which would, when executed, ? effect the desired purpose if.the exect+  (yviL.
tion were aceompqmed wmh regxssratxon. The right given by the agreement was
merely 8 right én personam, and the agreement was admissible in evidence .to 5 B, 143,
show the contract entered into for "another conveyanee, _though ,not ‘as a
conveyance itself.

Where in a suit for specific performance of an agreement uhe defenda.nh admib-
ted in his written statement the terms of the agreement and its execution,

Held that the pla.mtxff was not called upon to prove the execution of the
agresment, or to pus it in evidence,

{[F., 7 B. 310} 36 B. 500 (503) =14 Bom. L.R. 890=15 Ind Gas 830 (831) ; 24.C. 20
25) ; R 21 B. 704 (707) ; 22 B, 788 (792) ; 39 C. 284 (295)=14 C.L.J. 411=16
C.W.N. 55 (63) =12 Ind. Gas. 723; 12 M. 505; 13 M. 308 (312) ; 12C.L.J. 25=6
Ind. Cas, 346, (349); 13 C.W.N, 326=41nd. Gas 85=6 M.I.T. 368 ; 14 C.W.N.
874 (876)=6 Ind. Cas. 445; 10 C.P.L.R. 107; 1 N.L.R. 147 (148) -3 N. L R.
72 (77); U. B.R. (1897—1901), 879; D., 20 B. 553.] .

Sutr for ‘specific performance. The Dlalnt a.lleged that by an agree-
anent duly sigued and attested, and dated the 2nd.August 1880, the
- defendant agreed to sell to the plaintiff a certain piece [134] of land, with
4 . dwelling-house, for the price of Rs. 1,900; that, at the time the said
agreement was executed, the plaintiff paid the defendant Rs. 100 earnest-
money—the agreement providing that the remaining Rs. 1,800 should be
paid within a month from the date of the agreement when the deed of con-
“yeyance of the property should be executed. The pla.int‘furbhe’r alleged that
ropeated applications had been made, without success, tothe defendant, to
carry oub the agreement and for the ‘conveyance of the property, and it
prayed that the defendant should be decreed specifically to perform the said

agreement and to execute to the plaintiff a prover conveyance of the sald
. .property on being paid the said sumn of Rs. 1,800.
In his written statement the defendans admlbted the executlon of the
agreement of the 2nd August 1880, and the acceptance of the Rs.100 earnest-
fnoney, but he plea.ded (1) that the said agreement had been executed by
him under coercion and undue influence ; (2) that the agresment had been -
made subject to the condition of ity bemg ratlﬁed aund approved by hls
wife, who had refused to. ratlfy and" approve of the same. o
¥ At the hearing the following i 1ssues were .raised } — L c
1, Whaether the defendant was induced to enter into )the conbract
- of the 2nd Augusb 1880 by the cosrcion or undue mﬂuence exerclsed by
the plaintiff, =

2. Whether the contract was ‘not subjecb bo a condltlon bha.t: the

same should be a.pproved by his Wlfe .

e
G

_ 3. . Whether the pla,mblﬂf was, "entitled to speclﬁc performance of the

. conﬁract as in the pla.mt. sought, or to any other or to what.relief. - .
. A copy of the agreement of the 2nd Augusl; 1880 ‘was a.nnexed ﬂo
the plalnb and was in the following terms :— v

%Mo Andhiaru (priest): Burjorji- CLrsetjl Pauhnakl Wntten by
Muncherp Kuverji. To wit: This day (I bave sold)-to you my one house -
and a wood- stors and: the ground appertaining to the same, in ' which
* [(house) I live, an/u which- is probably (registered) in my dame in the
“books of the Collector. On the :east side thereof there: i3 the house
of Manekiji - Beramji, and .on. the west there is ‘[135] the house of
Rusbomjl Merwa.nn Daruvala, and in fthe fronb and at’ the - rear -

: '97
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there are Govetl‘nmenl; roads That house I have sgold fo you for Rs.1,900,

'na.mely, rupees: one thousand nine hundred, and on account thereof

" T have received from you Rs. 100, namely, rupees one hundred, as earnest
(z e.) at the time of execution of this bargain-paper. And as to bbe remain-
ing Rs. 1,800, namely, one thousand eight hundred, the same are duly to
be paid to me within one month from this day, when you will get the deed
(or) document made in your favour. And all the expenditure in respect of
deed (or) documents and transferring (the property) to your name you
are duly to make on your -account. With regard to these premises,
there is now a dispute (on the part) of Manekji Beramji: you are duly to
get the same settlod.. Besides that, if there should be any other dispute,

T am to get the same cleared off. The risk in respect thereof is on my

head. On these terms this informal (kucha) bargain-paper having been -
written, is agreed to and delivered. And if you or I should swerve from
thig agreement, then Rs. 300 namely, rupees thres hundred, are duly to be
paid as a penalty.” _

The defendant was ca.lled upon fo begm a.nd bhe was exwmmed as to
the cireumstances under which the alleged agreement was executed by him.
During his cross-examination, counsel for the pla.mhlﬂ" Sendered the agree«
menb of the 2nd August 1880 in evidence.

Starlmg (Kirkpatrick with hzm) objected to its admission. —Thig
document is not registered. It gives an immediate interest in land. It
does more than “merely create a right to obtain another document,” and,.
therefore, it does not ‘fall ‘within el. (%) of s. 17 of the Registration Act
IIT of 1877. It also acknowledges receipt of earnest money. Counsel

‘referred to Valaji v. Thomas(1) ; Lewis v. Brass(2) ; Bonnewell v. Jenkins,.
(8) Rosseter v. Miller (4) ; Branton v. Giffiths (5).

Latham (Lang with hlm) contra.—This document falls strictly w1thm
el (B) of 5. 17. "It ic not a convevance, and gives [146] no right
or mterest in the property. It creates an equifable interest in the plaintiff,.
but that is not such a right as is contemplated by the Reglstratlon Act*
It gives a right against the defendant recogmzed and enforced in eguity,
but the ownership of the property remains unchanged until equity enforces.
aconveyance. The right given to the plaintiff by this document which.
contemplates a further conveyance, is only a right ¢z personam which by
this suit the plaintiff is asserting; The conveyance, which we pray for,.
will give the interest in the property. ~Counsel referred to Jusad Haygs
Jafar v. Haji Gul Mahomed (6) and Waman Ramchandra v. Dhondzba,

- Krishnags (7).

Stmlzng in replv —The case of Jusad Haji Jafar v. Hajz Gul Maho-

med (6) is digtinguishable. That was asuitby avendor against a vendea

_upon an agreement by the vendee to take an estate when the vendor

‘would give it. There was no estate conveyed, for the defendant had .
none to convey, and there was no acknowledgment, by the defendant, of -
any paymens, for. no payment was made to bim. It was by him ag

“purchaser that money was to be paid. The ground of the decision in Wamarn

v. Dhondiba(7) is stated at pp. 136-7 of the report,and the statement.
shows. that the decision is no authority upon bhe present case. . Valaji . '
Thomas (1) is directly in point, . .

WEsT, J.—At present I. am inclined to thmk that the agreemenb

- which has been tendered does deelare an interest in the - property, and is,.

(1)113 190,, ~ . (3Q.B.D.667. - . (3)8Ch.Div.70." -
WL R 3Ap.0a.. 1124.; (5)2Q.P.D 212 (214)." =, - (6) 12 B.H. C. R. 175,

(7)4B 1 6.
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therefors, inadmissible, not being registered. - It is conceded that-there
was a complete contract—i.e., a concurrence of two persons—that property
belonging to one of them should pass to the other. Unless there is some
gpecial law which reqnires the observance of some ceremony in order to
effect the ‘intended transfer such a concurrence of will appears to be

sufficient. That is my presenﬁ impression, and I musf, therefore, refuse
to admit the document in evidence ; but I will consider the mafter more
carefully, and deal with it in giving my judgment in this ease.

1880
JAN. 24§
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. Crvin,

5 B. 148;

The document which contained the agesement between the ple.mtlﬁ' and _

the defendant being thus excluded, the guestion._arose . ag to whether the
[147] admission of the execution of the agresment, contained in the defend-
ant’s written statement, was- sufficient, or whether the plaintiff - wag
bound to prove the agraement in order to obnam % decree ior .'specific - per-
formance

Starling, for defendant ——The defendant, Whlle no doubb admlt;t;mg in
his written statement the execution of the agresment mentioned in the
plaint, submits to the Court whether he.ig hound byit. That is a very
qualified admisgion. In Iadia parties are not kept with strictness to the
pleadings. Reference was made to. McGowan v. Smith (1) ; Taylor on
Evidence, para. 759; Civil Ptocedure Gode Act X of 1877, s 59, 63
147.
- Latham, contra, referred o Lett v. ‘Morris (2), Huddleston v.
Briscoe (8) Shankar v. Vishnu (4). s

JUDGMENT. -

WesT, J.—Two questions, which arose in the hearing of this ecase,
are of such importance that it is desirable’ I should consider them before
going on to dispose of the formal issues stated between the .parties.s The
first is as to whether the document exacuted by the defendant Muncherji
to the plaintiff Burjorji is one that requires registration under s. 17 of Ack
IIT of 1877 and what are the consequences of its non-registration. The
second is, whether tha document is sufficiently admitted by the defendant
Muncheriji to make its production in evidence unnecassary.

The language of s. 17, cl. () of Act ILI of 1877 is the same in its
effoct as that of the corresponding enactmenﬁ in the previous Registration
Acts, VIII of 1871 and XX of 1866. " But by cl. (k) of that section it 13
provided that * nothing in cls. (b) and (c) of this section applies to any
document not itself ereating, declaring, assigning, limifing or extinguishing
any rigbb, title or interest of the value of one hundrad rupees and upwards
to or in immoveable property, but merely ereating a right to obtain ano-
ther document which will, when execufed, create, declare,; assign, limit ot
‘oxtinguish any such right, title or interest.” '

We have, . therefore, to consider whether the documenb now in ques‘
tion, is of -a kind included i in el. (9}, and, 1f not, bhen what is the operaﬁlon
on it of cl. (A).

[138] It is contended by the learned counsel for the plalntlff tha.t the

i document is meant toc do, and is in its naturs calculatad to do, no more
than create a right to obtain another document, which second document
will, when executed, create or declare a right to the property specified.
"That a confract has been made is econceded. It is admitted that an equi-
table interest, so ealled, has been constituted by the transaction embodied
in the paper signed by Muncberji; but this, it is said, is nota right.or

(1) 96T J.Ch; 8. (2) 2 Bim. 607,  (3) 11 Ves, 583. (41 B. 67,
- ' 99 ’ ’ '
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interest of the kind- mtended It is merely a rlght in 'personwm agalnst
Muncherji. - By the contract, Burjorji has scquired a secondary right .of
action to insist on. Muncherji's making his engagement good by executing
an effectual conveyance, but no more. The document stmulates for a
formal conveyance, but is not itself a conveyance. The ownership remains
vested in Muncherji until bis specific performance of the existing obligation
is sought by the plaintiff Burjorji by executing an actual and effectual
conveyance whereby the ownership shall be transferred from the one fo
the other. The real rign$, as distinguished from the obligation, will then
have passed, but not till then, nor then without & reglstra.tlon of the final
instrument: The one now executed, giving a right to that, 1s of exactly
‘the kmd conbemplabed by s. 17, art. (&) of Act III of 1877. C

The document in questlon of which a copy is annexed to the pla,mt '
engages Muncherjl, ab lea,sﬁ by implication, to exacute a furbher assurance.

. "1Ihave feceived. from vou Rs. 100, namely, rupees one hundred, as

-'\earnast (z.e.,) at the time of the execution of this bargain-paper. - And as

to the remaining Rs. 1,800, namely, one thousand and eight hundred, the
,same are duly to be paid to. me within. one month from this day, when you
Will get the deed (or) document made in your favour,: And all the expen-

- ‘dibure in respect of the deed (or) documents and transferring (the proper-

1y) to your name you are duly to make on your aceount.” And again,” On -
these terms this informal bargam paper having been wrltten is agreed to and
delivered.” It was plainly a term of the act or expression of will that
Burjorji, paying the remainder of: ‘thd ' purchase-money, should obtain
execution by Muncheriji . of a more formal conveyance. [149] But in
cases of contract if the parties intend to be bound forchwith, a.ad say so,
hhe fact that a more formal expression of their intention i to be drawn
‘up afterwards does not deprive the mutual .consent of its proper
‘effect (1). " It is only when the assent is suspended, being dependent, or
‘¢onditional on the acceptaues in-a parsicular form, and the execution of a’
‘furtber document, that the obligation is not contracted (2). The principle
‘applies ganerally to manifestatious of volition. When the -parties bave
agreed to commib their oral agreement o writing, a presumption was raised

by the Roman law and is raised by the Prussian codes and other modern :

laws (3) that the’ rlght or obligation is dependent on an execution of the
‘instrument ; but this is only a presnmption. Where the pa.rtles themselves -
Jhad agreed upon certain formalities, it was requisite to seek in the contents
of thelr agresment what had been their intention, for it, was -that which

‘ musn garve ag a gnide (4). The presumption which reason at ones recog-
. nizes of the meraly. tentative character of an oral declaration, meant to bs

superseded by a written one, hardly arises at all as-between -two wrxtmgs.

. The earlier of these is capable of giving expression 6o the ]omn will in

unmxsbakea.ble language and .of excluding contradictions. of memory. |
Except where a particular form is prescribed by law i$ may in ‘such a case
be said of the later and now formal instrument ; fiunt scripture ut quod

‘actum est per eas facilius probarz possit et sme hzs autem mlet quod actum '

,\est s fzabeat probatzonem (5) L N

(1) Bomwwell v Jenkms, 8 Gh. D. 70 Crossleu v. Maycock L R.,)18 Eq 180
Rosseter v. Miller, L, R. 3 Ap. Cas, 1124, i
; {2) See case already cited, a.nd Boyd v Hmd 25 L J. Ex. 246 -Branton v.“
Gnﬁiths, 3 O.P.D. 212 (214); ' : o
. (3) Part X, Ti. 4,8, 117, .. (4) Gondsmlt Pa.nd. 147,
(5} Di, L1 22, T. 4, Lex. 4: see v1 ad Inst. Emn ad Vend.. - 10,

100
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It,. then there has baen an' expression of will in lbself effecmve, the
effect is not defeated or suspended by a provision for a more formal
declaration. That the act ia unilateral in' the sense of being onerous to
but one of the parbies, makes no difference; it is in every case his own

3

desire and will that the declarant, even in a bilateral obligation, expresses,’ . -
' §'B. 183 .

whether as dependant or as absolute and immediately operative, . .
[150] As it is a general characheristic of property that it may be

1880°
JAN. 24, -

' ORIGINATH
CiviL.:

transferred, . so it is generally true that this may 'be accomplished

by the volition, openly manifested, of the intending transieror and
transferee. . The relation of ownership of immoveabla property has in
most legal systems besn desmsd to affact the public so materially that,
various forms have been prescribed "as essential to its transfer, but the:
necessity of feoffment with livery of seisin is not a part of the English law,
that obsained a place in India, through its suifableness to local circums-,
tances ; and even a provision of the Shat‘.ute of. Frauds, which required
that a document relating to the sale of lands should be in writing, has,
been repsiled by the Indian Contract Aet. According to the Hindu law,
a change "of possession or something equivalent is necessary to the
completion of & transfer, and it has been contended by some distinguished:
jurists that such a change ought, according to a sound philosophy of the
law, to be made essential in every case (1). But the Raglish law has not.
adopted such a theory, and, exzep’ by way of eaution against fraud, there
is no convincing reason why more should bs required than a mutual assent
for replacing one membher of tha community as an owner of Dronerty by,
another aqually qualified for -the functions of a proprietor. = Thus, in the,
ahgence of any special law as to the forms to be observad, one Parsi may,
wall trinsfer his ownership -to another by a mera opan asgent of both to.
that effect. = A real ownership may- pass, though the public policy of the
Rogistration Act may make the cwnership subject to defeasance if it hasg,

not been secured by registration. But the same policy may impress the -

intended transfer with an original defect, and devriva it of all operation;;
unless authenticated in the way preseribed. Such appears to be the

effact of s. 49 of the Registration Act I1T of 1877. '‘No'document required -
by s. 17 to be reglsterei shall affact any immoveable property compnsed ’

therein . ., , «.. . -unless it has been registered in,

accordance with the provmons of fihlS Act.” The properby ot ownership,"

in the cases contemplated cannot pass withoul-a registration of the.instru-.

ment, nor can-an instramant unregistered be receivad -as, evidence. of a

fransaction directly affecting the. properby comprised in it. ‘ Y
{151] In the present instance, then, the document in question cannob

as being unregistered, create or assign the intended interest. On its face, '

it “declares” an interest, znd what it declares is a matter of mare intention.

of the parties indepsndent of any law. Bub 4t the same time a “declara-;

tion” so taken hag no legal effect.. - What is intendaed is a declaration apt.
in itself to bind the parties and to constitute a particular right. ~As the.

instrumeunt cannot atfect the property to which it relates, the doc‘umenb-,';":

though certainly madse, is purely abortive in a legal point of view.

, - Wore the instrument itself capable of transferring the ownership, ag’
under the Registration Act iti is not, the further conveyance promised by. .

it could do no more. In that case it could not properly be described as

“merely creating a right to obtain another document.” -The right having

passed, that second document would merely racord the transaction in &

(i) See Ma.ynz‘-Dr.' RorAh'.’Putchavse at;d Sale.
R (1)
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"ba.rticula,t form. - But the right to ths.furbher'iésbrutnent is ab least

created, and this alone subsists whare the primary expression of will ag

to immediate change of ownership fails. It was intended to be acoessory,

but it can subsist separately. The first document is thus rednced to one
“‘merely creating a right to oblain another document, which will, when
executed,” effect the desired purpose if the execution be accompanied
by registration. The right is a right in personam, and subsists as between

“ the-parties, though, as directly affecting the property and creating a real

right, the documens is quite ineffective.

Now what the plaintiff,in the present suit seeks, is, specific perform-
ance by the execution of the conveyance which will convert his contractual
right into a nghb of ownership. I think that for such a purpose the
document A is admissible to show the contract entered into for another
conveyance, though not as a conveyanceitself. TIfis, in terms, a convey-
ance, %.¢., an instrument translative of ownership, and on the argument
that this was not its character, I thought it not admissible. I could not
gonsider it as in its purport nothing move than an agreement to convey ;

it purports- itself to convey. But that principal purpose failing, the

secondary one bacomes the principal, and the document might, I think,
be used to ascertain what the formal and final conveyance ought to be.
-[152] It is because it' is made inoperative for its primary purpose,

- that it becomes.admissible for the secondary purpose—admlsuble not to

_prove a transaction itself changing ownership (1), but one giving a right to

such a transaction by way of conveyance. In this way only; so farasI
can see, can effect be given to s. 17, cl. (k) ; for an equitable interest being
at once created by the contract; the contract, fails through its own -
compleheness, unless the additional contract for a separate conveyance
ig allowed an independent effect. In one sense a contract to convey does -
convey, 1.6., transfer the intended interest; but this consequence was not,
it is cerba.m, mbended t.o make the provision in s. 17, cl (n), purely
fllusory
-The second quesblon is tha.t of wheﬁher the proof of the document ig
superseded by its admission inthe pleading. On this point the case of

- McGowan v. Smith(2) and the onus there referred to, sesm conclusive.

A Gourb, in general, has to try the questions on which the parties
are at issue, not those on which they are agreed(8) ; and “‘admissions .

- which have been deliberately made for the purposes of thé suit, whether

in the pleading or by agreement, will act as an estoppel to the.admission

."of any evidence contradieting them. This includes......... any document.
- that is by reference incorporated in the bill or answers (4‘ * The goint is not

'@ submission that the defendants would not be in anyway affected

in issue; and as to the counter-statemnents of the parties, “a plea or a special
replication admits every point that it does not directly put in issue. The
same rule applies to an answer when it assumes the form of a demurrer
or plea by submitting a point of law or by znbroducmg new facts. Thus

by the notice ‘set forth in the hill, precluded them from disputing the -
vahdlty of this notice” (5). Such rules are to be anphed with diseretion’
in this country, where a striet system of pleading is not tollowed; but
here as I suppose everywhere, the la,nguage of Lord Cairng holds true,
. that the first obJeel; of pleading is to inform the persons, agalnsh ,
Whom the suibt is directed, what the -charge is [153] that is laid’

¢ (1) Act III of 1877, s. 49. (2) 26 Li. J. Ch. 8:

- (8) Civil Pracedure Code, Act X of 1877, 8. 146. .
(4) Gresley’s Law of Evidence, 467. . - . (b) Op. Cit. p. 22.
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against them (1).”” The principle is equally valid as applied ‘to either 1880

party in the cause. The Court (2} is to frame the issues according to JaN. 245

allegations made in the plaint or in the wriften statements- tendered = ——'

in the suit, which here contain a full assertion -and admission of the ORIGINAI“ .

execution of the document A by the defendant ' Muncherji. "But the CIVIL.

igsues, as they stand, were suggssted by the defendant’s counsel. They sB——ﬂs L

waive controversy as to the actual execution of the document, assume it PR

to have been executed, and raise questions only that depend for their

pertinence on that assumption. Under such circumstances the plain--

Hiff is not, I think, called onto prove the - execution of the document.

«or to pub it in evidence. If the document being pronounced absolute-

ly invalid for.some purpose on considerations of public . policy, it- were

sought to defeat the law through the "effect usually-given to an admission

in pleading, such an attempt could not be allowed to succeed, but for its

proposed purpose in this case it is not invalid. It may serve as a ground

for claiming the conveyance it promises, though unregistered ; while as

unregistered it is nob itself an operative conveyance, It is embodied by

reference in the plaint and admitted in the answer.- It remains to be seen

whether the objections, raised on behalf of the defendant to the fulﬁlngenﬁ

of the contract thus ascertained, are supported by the evidence. - [His

Tuordship then commented upon the evidence, and passed a decree for the-

Plaintiff, with costs.] : i o L :
- , h - Decree for the plaintiff. ’

- Attorneys for the plaintiff.—Messrs. Shapurji and Thakurdas. - -
Attorneys for the defendant.—Messrs. Payne and Gilbert.

5 B. 154=5 Ind. Jur. 589, .
[153] ORIGINAL CIVIL.
Before Mr. Justice West,

In TBE .MATTER OF THE PETITION OF KAHANDAS NAR.RANDA‘S. C
[20th December, 1880 and 11th January, 1881.] . :

Indign Trustee Act (XX VII of 1866), ss. 3, 35, 53—Equitable jurisdiction 6] Higﬁ Co’bh‘_t
— Trusts—Appointment of new trusiee—Letters Patent, 1823, Cls, 29, 83, 41. N

The High Court may exercise the summary .pbwets conferred upon it by the.
Indian Trustee Act (XXVII of 1866) in the case of Hindu trusts.

Section 3 of the Indian Trustee Act, which provides that the power and autho-’
rity given, by the Act to the High Court shall be exercised only “in cases to’
which English law is applicable,” cannot be intended to limit the operation of
the Act only to cases to which, in their whole extent, the law prevailing in
England applies without qualification or reserve, as this would virtually exclude
the Act in any case on which an Act of the Indian Legislature has any bearing, -
The cases referred to in the section must be cases to which the English law is i’
-some measure applicable, but in what measure is not indicated in the Acs,
English law must bs regarded as applicable in the sense intended if the principles
recognized by the English Equity Courts are applicahle, ' -

At the date of the grant of the charter to the Supreme Court of Bymbay in ;
the year 1823, Eaglish equity had become a system which would deal with a
body of quasi, common law in a scieatifis manner and in obediens to known
and uviformrules, When it applied its method to the determination or the:
constitution of a right, even based on the Hindu or Mahomedan law, it ad-
ministered English law, - In this sense *‘ Eaglish law was applicable ” at the .

i

¢ (1) Brawne v. Mc Cliniock, 6 Eng. & Ir Ap. at p. 458.
(2) Civil Procediire Code, Act X of 1877, s 147,
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