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JUDGMENT.

WESTROPP, O.J.—The Court answers the question of the District
- Judge in the aflirmative.. It agrees with him in thinking that the khata
has been sufficiently - signed by. the deceased, the debtor’s name having

been introduced in his own hand-writing at the top cof the entry, the whole -

of such entry being in the same hand-writing : Khwaja Muhammad Janula
v. Venkatarayar and another (1), dndarii Kalyanii v. Dulabk Jeevan (2).
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-+ [92] ORIGINAL CIVIL.
Before Sir Charles Sargent, Justice.

: - )
IN THE MATTER OF THE NURSEY SPINNING AND WEAVING

COoMPAN Y, LIMITED ; NATIONAL BANK OF INDIA, CLAIMANT ; H.R.

-CORMAC AND OTHERS, Official Liguidators. [28th August, 1880.]

Company—Winding up—Bill of emchange—Liabili’ty of Company on bill drawn by
Directors—-Misrepr_esentation-—-lndian Contract Act (IX of 1872), ss. 18 and 19.

On the 9th October 1878 the National Bank purchased from the N. Company .
a bill of exchange for 4,000 dollars, equivalent to Rs. 8,680, drawn by the N.

* Compauny upon the firm of N, K, & Co., of Hongkong. The bill was in the fol-
lowing form :—* Sixty days after sight of this first of exchange (second and third
_of same tenor and date not being paid) pay. to the order of the National Bank of
India the sum of dollars four thousand only, value received andplace the same to
account of Nursey Kessowji, Ghelabboy Pudumsey, Directors, Nursey Kessowii
Becretary, Treasurer and Agent. The Nursey Spinning and Weaving Company,
Limited.” The bill was duly accepted and presented for payment, but was dis-
“honoured. On the 6th January 1879 fhe Bank’ gave notice of dishonour and

. demanded payment from the- Company as drawers of the bill. On the 18th
January 1879 the N. Company was ordered to be wound up, and the Bank sent
in a-claim against the Company as drdwers of the bill, and subsequently sent in
an alternative olaim for Rs. 8,680 being the “ amount pai@ by the Bank to and
received by the Company.” » - - . . .

Held on the authority of In re The New Fleming Spinning and Weaving Com-
pany Limited (3) that having regard to the form of the bill, the N, Company
could not be made liable as drawers, but held also that the Bank was entitled to
recover the amount of the bill from the N. Company as money regeived to the
use of the Bank, on the grouhd that the Directors of the N. Company, while-
acting within their autharity, had sold to the Bank on behalf of the Company, as.

. a bill upon which the Company was liable, one upon which the Company wag not '
- liable, and had, therefore, keen guilty of misrepresentation within the meaning -
of 58, 18 and 19 of the Indian Contract Act (IX of 1872). . Co S

s

THIS wag a claim in the winding up of the above Company, made by
the National Bank of India, fo recover payment of the sum “of Rs. 8,680
with inferest, as money lent and advanced by the Bank to the Company. |

On the 9th October 1878 the National Bank of India purchased from
the Nursey Spinning and Weaving Company a bill of exchange for four |
thousand dollars (equivalent to Rs. 8,680), [93] drawn by the Company’
upon the firm of Nursey Kessowii & Co., of Hongkong. Tha bill was in
- the following form :— . o o L .
* .+ “Due, 6th January 1879, exchange for $ 4,000.

o o * Bombay, 9th October. 1878.
Sixty days  after sight of this first of exchange: (second and third of the’

same fenor and date not being paid) pay to the order of National Bank: -

()2M. H,.C.R.7T9 B, (258 84\,’ supra,” ~ (8) 4B. 275, .
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.of India the sum of dollars four. bhousand only, va.lue received, and place
the same to the aceount of. . .

- (Slgned) NURSEY KEssown SR o
%o O (', ) GHELABHOY PUDUMSEY, j Directors,
P .
- : o
< § i:s-g NURSEY KESSOWJI,
Do 0 -
] o -
= o ,»3 Secretary, Treasurer and Agent,
e o , . .
1:3 2 The Nursey Spinningand Weaving Company, Limited.”
-0 . )
5Spb
SAA
g
s

The blll was duly a.ceepbed and “Was presented for payment ‘but was® -

- dishonoured.

" On the 6th. J anuery 1879 the National Bank .gave notice to the
Company that the bill had been” dishonoured, and demanded payment of
the amount of the bill from the Company as the drawers. Oun the'18th
January 1879 the Company was ordered to be wound up, and the National
B;Lang{ subsequently sent in their claim against the' Compauy as drawers of
the bill, . | o v ’

In consequencs - of a dectsmn of the ngh Courﬁ in December 1879 in

-the case of the New Fleming Spinning and Weaving Company (1}, where - -

it was held that a Company was notliable as drawers of a bill drawn in a
similar form, the National Bank, on the 3rd February 1880, withdrew .
their claim against the Company as drawers of the 'bill; and sent in
their present claim against the Comoa.ny for money lent by the Bank to -
bhe Company.

- [98] Tt was admitted by bhe quulda.tors of the Company that the
Rs 8,680 had besn paid by the Bank to two Directors of the Company,

- v1z4, Nursey Kassowii and Ghelabhoy Pudumsey, who signed a receipt for

it which thay were authorized to do by the Articles of Association. The
sum was also placed to the credit of the Company in the Company’s books. . .

:- Farran, for the National Bank.—The.question is, did the Bank buy .
thls bill for Rs 8,680, or did it land the money to the Company to be re-.
paid ? "It ‘was elearly the intention of the parties that the Companv;
should be liable if the bill was not paid by Messrs. Nursey Kessowji and

-Company, of Hongkong. It was not the intention of the’ Bank to buy

the bill out and out. Both patties in theéir books treat the bill as a bill, of .
the Bank. . The. Bank gob from’ the. Company, together with the biil, doeu-
ments relating o carbain bales of yarn as further security for the money.-
If the bill had not been accepted the Bank could have- sold the yarn,
and thus paid itself out ‘of the property of the’ Gompanv " This shows
that the Companywae. to be liable: Van Wart v. Woolley(2). If one person
delivers abill. to- another without endorsement, the circumstances must be
considered in order to.ascertain if he is liable in case the bill is not paid.,
Mo ¥ § .

- (1)4 B..275. (29)8B.&0.439.. .
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The circumstances here showed that the bill was ba.ken for an ‘advancs fo-

the Company : In re London and Méditerranean Bank (1) Counsel refor-
red o the Contract Act (IX of 1872), s. 18, cl. 8.

"Houw. P. L. Latham (Acting Advocate- Ganera.l) and Inverarity for the-
L\qmda,tors of the Company.—There is no evidence here that the monsy’
was a loan. . There was no loan, bubé the purchase of a bill. Taereis-
_ no remedy against the saller of a bill either on the instrument itsslf or to
recover the sonsideration : Byles on Bills (12th ed.) p. 169: Milnes v.’

Duncan(2). They cited Chalmers on Bills, D: 173 ; Jones v. Ryde (8); Young
v. Cole (4). ’ . »

J UDGMEN T .
SARGENT, J.—The questions which T ha.ve to declde, arise upon the ad-"
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_judication of the claim of the National Bank of Tndia against the Nursey -

Spinning and Wea.vmg Company in liquidation. [95] The circumstances .

on which the claim arises ara stated by Willisam Baker, Manaﬁet of the
said Bank, and Thomas Mathsson, Accounbant of the samse, in their joint
and several affidavit, sworn on the 25th Febraary 1880. ' They say that
on the 9th October 1878 a sum of Rs. 8,680 was paid by the Bank fo the
Nursey Spinning and Weaving Company for a bill of exchangs purchased
by the Baunk from the Compaay on tha above date, which bill has been.
put in evidence as Exhibit A: that the said bill was duly presented for
payment to the acceptors, Nursey Kessowiji and Company, -of Hong-
kong, but was dishonoured ; that on the. 6th day of January 1879 the-
Bank gave notice to the Company that the bill had been dishonoured,
and demanded  payment of the amount of the bill'.from the Com-
pany as the drawers of the Bill. The order for the ‘winding up of
the Company was made on the -18th January 1879, and it would’
appear that the first claim that was sent in to the - Liquidators of the
Company by. the Bank in- the course of 1879. proceeded ‘exclusively
on the basis of the .Company- being liable on - the bill. In consequence,
however, of a similar claim made by’ the Bank of Bombay against the
New Fleming Spinning and' Weaving Company, in liguidation, on a bill
identical in form with Hxhibit A ha.vmg been adjudicated on by Mr. Justice
Green unfavourably to that Baok (which decision . was subsequenﬁly
affirmed by the Courb of Appeal{(5), the National Bank, on 8rd February
1880, wrote to the quulda.tors of the Nursey Spinning and Weaving
Company to say, that in supersession of their former claim, already sent
in, they claimed as against the GOmpa.ny the sum of Rs. 8,680, being the
amount paid by the Bank to and received by the Company on the 9th
October 1878, as appears by the receips bearing that date -and signed by
two of the Directors, and by the Becretary, Treasurer and’ Agent of the
said Company, together with interest onthe said sum from the said 9th
. October 1878 until the date of the winding up. At the hearing of - the
claim for adjudication, however, I was asked to regard - the claim as pre-
" sented for proof in its double aspect, in order that the Bank might, if so
advised, have an opportunity of appealing on either ground if . my declslon
-ghould be unfavourable to the claim.
' f96] Now, so far as the claim seeks to make the Company liable on
the bill, it iy disposed of by the decision of Mr, Justice Gresn (confirmed
on appeal), to which I have before referred, and cannot therefore, be allow
©d. I proceed, therefore, to consider whether the Bank is entitled to

(1) L.R: 3°Ch.:ap. 651, -~ (2) 6 B. (& Q. 671, (3) 5 Tannt 488.
(4) 3 Bing. N. C. 724. ‘(5) 8 B 439, t On appea.l 4 B, 275..*
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recever from the Company .the sum of Rs.' 8,680,V which, as the Bank:

, alleges, was paid to the Company on the 9th October - 1878. Now, it is.

not in dispute that the Rs. 8,680 were actually.paid to two Directors, -

"“ORIGINAL. Nursey Kessowji and Ghelabhoy Pudumsey, who signed a receipt for it,

Gmn

5 B. 92,

. as autborized to do by cl. 104 of the Articles of Association: and, fur-.
ther, that the said sum was placed to the credit of the Oompa.ny in the-
‘books of the Company. It is also to be remarked that Nursey. Kessowiji

" was the banker of the Company. The Rs. 8,680 must, therefore, for the:

purposes of the question I have to decide, be deemed to have been paid to.
the Company. As to the circumstances under which it was so, _paid, the-
affidavit of Mr. Baker, the Manager of the Bank, can leave no doubt that
the money was not advanced as a loan, bub was paid for the purchase-
from the Company of the bill (Ex. A), and the affidavit, filed in August of
this year, of Premchund Roychund, who acted as broker for the Company".
in the transaction, shews that the bill was offered for sale'to the Bank as.
the bill of the Company, upon which the Company was liable as drawers,
and that it was purchased, as such, by the Bank, both parties being then
admittedly under the impression that the Company was liable on the bill.
That being so, I am unable to distinguish the case ou principle: from the-
cases of Jones v. Ryde (1} and Gompertz v. Bartlett (2). In Jones v. Ryde
the defendant discounted with the plaintiff a navy bill purporting to be
for £1,884-16s. 10d. without endorsing it. : The bill turned out to have
been forged by msettmg the figure 1 before the figures £884, the amount
originally mentioned in the bill. Both parties were ignorant of this having
been done. Payment was refused at the Pay Office  when the bill was
presented ‘However, a new bill was:issued to-the plaintiff by the office,
in lieu of the old bill, for the right sum paid. The plaintiff then sued the
defendant for the difference between what he had received at the Pay:
Office and what he had paid to the defendant, and the Court held
‘he was entitled to [97] recover it. . Gibbs, C. J., says: * The defendant .
bas in the present case pub off this instrument as a navy bill of a

certain description : if furns out not to be a navy bill of thab amount, and, -

.therefore, the money must be recovered back.” -

.- In the case of Gompertz v. Bartlett (2) the defenda.nts had ptoduced to
- the plaintiff, for the purpose of being discounted, an unstamped bill drawn
" at Sierra Leone and accapted at London, but which was, in fact, drawn
“at Londion, The defendant said he did not wish to put his name on it,
but that plaintiff might enquire about it, and, if he was satisfied, defend-
“ant .would' pay a liberal discount. The pla.mtlff was .satisfied and:
discounted the bill. The bill was dishonoured, and the acceptor becoming:
‘Jbankrupt, an attempt was made fo prove, under the bankruptcv of the -
aecephor for the amount of the bill, but the claim was disallowed, as the-
bill was not stampsd.  Under these circumstances the plaintiff brought-
his action against the defendant to recover: what he had paid for the bill'
a8 money received for the use of the plaintiff, and it was held by the .
~ Court: of Queen s Bench that he was entitled to recover it. Lord:
Campbell says: “'This -is the cage of a thing which is not what i§
professed to be when sold, and upon this ground I think the money musé
be taken to have been paid upon a mistake of fact, the bill not answering:
the dbscrlpblon of that sold.” And after. referring to Jomes v. Byde (1) -
and Ymmue V. Gole (3) as authomtles m support of the actlon, he adds -

(1) 5 Taunt 488 . 4(2) 23 L.J.Q.B. 65; 2 EL. & B. 849,
" (3) 8'Bing. N. C. 724 i i
v o
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*In principle bhe cage is the same as’ if the vendor had professed to sell
_ a bar of gold which turned out to be mere dross, coloured and disguised.”
- Wightman, J., says:.“I am of the same opinion, on the ground thaf
the thing sold does not answer the description of tha,r. which the vendor
professed to sell,”
Now here we have the Company, by their: Dlrectors, acﬁmg within their
authority, and admittedly in perfect assurance, selling a bill to the Bank
on behalf of the Company as a- bill upon which the .Company was liable,

which, however, turns out to be one upon which the Company wasnot liable. :
I'say, acting within their authority, for the transaction was' in“its very

nature, and was understood by [98] the Bank to be, one for the purpose of
raising money for the Company, as provided by cl. 162 of the Articles of

Association ; and, indeed; it was, I think, admitted to be one of the ordinary-

modes by which Spinning and Weaving Companies, in the course of their
" business, anticipate the sales of their yarn and piece-goods exported to the
China markets. The only difference between the cases I have referred
to and the present case is that, in the former, the bill sold was different
from what, on the face of i, it purported to be, while in this case ifi is
different from what it was expressiy reprasented to be by the agents of the
Company in the ordinary course of business which they were authorized to
transact, In all three cases what was sold was different from what the
vendor professed to sell; in other words, there was a misrepresentation
within the meaning of s. 18 of the Indian Coniraet Act, which, coupled
with s. 19, provides that a contract shall be voidable when there has been
a-misrepresentation, ** causing, however innocently, a party to an agree-
ment to make a mistake as to the subsftance of the thing which is the

subject of the agreement.”” It was.said that the exception to s. 19,

which excludes from the operation of the section the case where the party
whose consent was obtained by misrepresentation had the means of dis-
covering the truth with ordinary diligence, is applicable to the present.

case. But no ordinary diligence would have enabled the Bank to dizcover’

‘that the Company was rof liable ‘on this bill, . The form of the bill would
naturally lead the Bank, as it admittedly did lead other Banks, to
suppose that it was the Company’s bill as. represented, and the discovery

o could only be made by persons learned "in the law and: affer a- careful,
examination of legal authorities. I’ am, therefore, of opinion that' the.

Bank is entitled to recover the sum of Rs. 8,680 with. interest from. the'

9th October 1878 up to the date ot‘ the order for the wmdmg up of the

Company.
' Attorneys for the Liquidators of the Gompa.ny —Messrs Ardaseer
and Hormusjee. .

Attorneys for the National Ba.nk of India. —Messrs szth and Frere,,
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