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NOTE.—-—The case of Nemchand v, Savazchand (S.A. 591 of 1865) was decided on )
the 38ist of July 1866, by COUCH, NEWTON, TUCKER, WARDEN and GIBBS,
JJ. The. suit in that case was brought by certain members - of the. Sharavak
caste wt Surat to obain a decree declaring them to be the proper recipients of half the
compensation granted by the Collector of Surat, in regard to certain shops belong-
ing to the caste which had been divided into two factions, the plaintiffs
forming one and the defendants the other of such factions. The defendants con-
tended that the coghizance of the suit by the Oivil Court was barred by s. 21
of Regulation 1I of 1827, The Munsif of Surat having allowed the olaim, the ‘defend- .
ants appealed to the Judge who raised three issues, of whick the first was, ‘‘Is. this-
& caste question with which a Court cannot interfers hy law ? ”’  He decided the issae
in the affirmative for the following reasons :— ’

** The property in which a right is sought fo be so established as caste property
belonging to a temple, respecting the disposal of which the cagte alone adjudicate, none
of the caste have any individual right in if, and the 'plaintifis’ only claim is on the
ground that they have seceded, or rather that the caste has split into two divisions,
and they demand a declaratory decree proclaiming the said right to the half of the said
compensation money awarded by the Collector for certain houses, the property
of the caste temple., Now this seems to meto be clearly a caste question : who
but the caste can decide whather the plaintifis had sufficient reason for separating
themselves from the rest of the caste, and who but the caste can decide whether a
géceding party has any right to the rehgxous caste property ?.

“In the circumstances of this case Icannot ses that there ig any alleged injury to
the caste and character of the plaintifis arising from any illegal or unjustifiable conduct
of the other parties. The quesl:xon of plaintiffs’ right to the half the temple property
is simply a caste question ; it is not a right of any individual, nor can it be looked on
as affecting the separate individual right of the parties. It isa question solely aﬂsct-
ing the well-being of the caste, and, as such, I consider the Court cannot interfers.’

[85] Against thig decision the plalntlﬁs appealed to the High Court, urging that
the District . Judge was wrong in holding that the question involved wag a caste question

- not cognizable by the Civil Courtf, and that it related merely to a civil right, viz., a -

right of property, A Fall Bench of the High Court, consisting of the Judges named
above, confirmed the decree of the District Judge. :

[F., 5 B. §3; R., 19 B, 507 (521) ; 26 B. 174 (188, 189); 8¢ B 467=11 Bom.LR.
. 1014= 1 Tnd, Cas. 108; D,, 12 B. 225} 9.Bom. L.R. 569 677).]
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[85] APPELLATE CRIMINAL

Before Sir Charles Sargent, Kt., and  M¥. Justwe M Melmll
EMPRESS v.. JAFAR M, TALAB.* (22nd September, 1880.]

Presidency Magistrates’ Act No. IV of 1877, s. 167, Plea of gmlty——-c'onmction—i
Sentence ——Appeal, .

Where a person has, on his own p]ea. been convicted on a trial hald by a
Presidency Magistrate, an appeal to the High Court, on the ground that the
conviction was illegal and therefore also the sentence, does not lie according
to the provisions of 8. 167 of the Presidency Magistrates’ Act No. IV of 1877,
albeit that the Magistrate has sentenced the person to imprisonment for a term
exceeding six months or to a fine exceeding two hundred rupaes.

» THIS was & pebltlon of appeal purporting to be under s. 167 of Act\
‘No. IV of 1877, praying for a reversal of the sentence of a fine.of Rs. 250
,pa,ssed on him by C. P. Cooper, Chief Presidency Magistrate of Bombay.
. By virtue of the authority. vested in the Municipal Commissioner for.
the city of Bombay by 8. 74, els. 1 and 2 of the Bombay Municipal Acts
.of 1872 and 1878, the accused Jafar Talab was requlred by a notice, dated:
the 1st of October 1879, to make a true return in writing showing bnq
yent or annual value of a house belonging to him. The said accused was

. *:Criminal Appeal No. 2of 1880, .
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-caubioned that in the event-of Lis failing to furnish the return within a:
week of the receipt of the notice, he would render himself liable under
L. 2, 8. 74, to the penalty provided in s. 176 of the Indian Penal Code. A

refurn was accordingly made on the 23rd October, 1879, bub inquiries in

the - Municipal ‘Office having awakened suspicions as to the accuracy:

of the returns, Edalji Rustamji Reporter, Assistant Assessor .to the

Maunicipality, laid an_information -before Mr. Cooper on -the 17th:
-of June 1880, [86] charglng Jafar Talab under 8,177 of the Indian Penal:
Code, with having furnished false information to ) pubhc servant, a.nd a

summons. was issued the same day.

- Lang, for the petitioner.— This is a conv1ctlon undet 8. 74 of Bomba.y
Act ITI of 1872 for having knowingly made a false or incorrect return..
Section 296 of the Act provides thai no person shall be liable to any:
penalty under the Act, for any offence made cognizahle before a Magistrate,

unless the complaint respecting such offence shall have been made before a

Magistrate within three months next after the commission of such offence.:
The alleged false return in this case was made on the 23rd October 1873,
and the complaint was not made till the 17th 'of June 1880; hence the

Magistrate had no power to entertain the charge much less to convict the
accused and pass sentence upon him.

The Hon. F. L. Latham, Acting Adv ocate General, for the Crown.
—The petitioner having pleaded guilty before the Magistrate, cannof
appeal o the High Court on the ground of the illegality of his con-
vietion. The proviso of 8. 167 of the Presidency Magistrates’ Act gives
to a person convicted on his own plea an appeal for a limited purpose
-only. If the sentence be too gevers; he can appeal to have it reduced ; or
if it be not of the nature sanctioned by law, he can  have that ‘error re-
medied. If he has confessed to an offence punishable with fing only and
the Magistrate has sentenced him to imprisonment, he can appeal tc the
High Court and have the illegality of the sentence removed ; but he cannob
urge that his conviction.is wrong, Moreover, it is open fo the High Court,

under g. 174 of the Presidency Magistrates’ Aeb, to find the' petitioner

guilty under either g, 177 or s. 192. of the Indian Penal Code quite inde-
pendently of 8. T4 of the Municipal Act. His offence is complete even
though s. 74 had never bscome law. The limitation of three months pro-
vided in this section cannot operate as a limitation on any offence
contained in the Indian Penal Code. The Municipal Aat is an' Act of the
Bombay Legislature ; under s. 43 of the Indian Councils’ Aect, 24 and 25
Vie., ¢. 67; and the enackment of such a limitation by it to affect an Act of

* the supreme legislature would be clearly wlira vires,. To preserve harmony.
£87] it must be held that 5. 296 of the Manicipal Act was not intended

.%o apply to 5. 74.
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. Lang, in replﬁ %-If the oebxtloner had pleaded guxlby to acts which
do not constitute any offence whatever, and the Magistrate had errone-.

-ously found him guilty of an offence he would have had a right of appeal, .

for his conviction and sentence would both have been clearly ‘wrong. And
this would have been the case even if he had been sentenced to imprison-

ment for less tha.n gix: months or to a ﬁne not exceeding two hundred

rupees.
J UDG‘\Z[ENT
" The judgment of the Courh was delivered by -

SARGENT, J. ~Secblon 167 of the Presidency Ma,gRbrates Act (IV of

1877) provides that * any. person‘convisted on & trial held by a Presidency
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1880 Magistrate may appéal to the High Court if the Magistrate has sentenced:
8EP, 92. him to imprisonment for a term exceeding six months or to fine exceed-
— ing. two hundred rupees: Provided that -when an accused person. has
APPEL- bheen convicted on his own plea, no such appeal shall lie except

LATE as to the extent or-legality of the sentence.” We think that this:
CRIMINAL. Proviso, construed in its plain and obvious sense, is'to limit the right of
—_— appeal when the accused has pleaded guilty to such matter as may be:
8B.88= gpecial ground of complaint with respect to the sentence as distinguished
§ Ind. Jur. from the conviction itself, whether on the grotind thal the extent of the
128, sentence is beyond what the circamstances of the case required, or that
the sentence is illegal as not authorized by law. The intention of the
Legislature would appear to be to treat the plea of guilty as a waiver of
the right to appeal except as to the justice and legality of the sentence
itself. In the present case the petitioner, who had pleaded guilty, com-
plains that his conviction on a charge of having committed an offence under-
8. 177 of the Penal Code‘is bad, having regard to s. 296 of the Bombay.
Municipal Aet, and his a,pplica,tion is, therefore, an appeal against the:
legality of the conviction which, in our opinion, is excluded by the proviso-

to 8..167 of the Presidency Maglet‘.mtes Act. -

N Or@er accordingly.
~ 5B.8ss,
[88] APPELLATE, GIVIL,
Before Sir Mzchael Roberts West 7, Kt Chief Justwe
‘ mwl M. Justwe M. Melmll )

ANDARJT KALYANIT, DEGEASED, AIS HEIRS HIS DAUGHTERS BAT AMBA.
AND ANOTHER (Plasntifts), Appellants v. DULABH JEEVAN
(Defendant), Respondent.* [12th November, 1877.] : ;

Limitation Act No. XIV of 1859 s, 4—Acknowledgment—Signature,

‘When an account stated was written by a debtor himself, with his name at
" the top of the entry, it was held to be sufﬁcleutly gigned w1thm the meamug of
3. 4 of Act XIV of 1859, :

- [F. 5B.89; 51 C, 1043=9 C.W.N. 83; R,, U.B.R. (J892—1896) Civil, 462.}

THIS case was submitted for the opinion of the High: Court by’
E. Hosking, Assistant Judge ab Surab under s. 28 of Act XXIII of 1861 .
He stated it asfollows:— -

“The followmg ig a translation of a stated account (Bx. 2) in the ]
said appeal; SamVab 1924, Margashirsh vad 12th Sanivar (Saturday) the
account of Desai Andarji Kalyanji passed by his own ha.nd to Som Dulabh
- Jairam after settlement of accounts— ;

145%, Balance Rs. 145%, in figures one hundred and forty five and a:
half ; by his own haud’ :

*“Ihave found that this account was wntben by Andarii Kalyaniji.
The point on which I feel doubtful is, whether this account should be
held to be signed by Andarji Kalyanji within the meaning of 8.4 of Act
XIV of 1859, and, therefore, I refer this point to the High Court for
decision. I have made my decision in the appeal contingent on the

* Civil Reference No, 20.of 1877,
' 60



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 

