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no application in a case like the present, in which the defendants are not. -
called upon to defend their title. The question of title, as between the:
plaintiff and the defendants who are bound by the decree of 1869, hasg:
already been determined, once and for ail, in the plaintiff’s ‘ favour.
It the plaintiff has not exacted all which he might have recovered under-
that" decree, . his omission to do -so has been a distinet gain to the -
defendants; but it affords no answer to the plaintiff’s claim to recover-
arrears whwh have admittedly acerued due to him within the last twelve
years. It might no doubt be unfair o call upon the defendants to meet.
a claim for arrears of older date; but that is only hecause it is likely
that the evidence of payments made by them is no longer available to-
them. - On thig prmclple, and bo thls exbenb only, the statute of limitation
operates in their favour. = -

' We think that the Aecting Asmstanﬁ Judge was right in holding the
defendant Vaullubhbhai-to be -bound by the decree of 1869. The decres
purports to declare his liability ; and though he was not sued by name,

- yet' it ig cléar that he was not prejudiced by the omission, for in a.

deposﬂnon made by him in the suit he himself admitted his liability.

. The’cross objections taken by the plaintiff are not, we think, sustain-
able. The- Acting Assistant Judge has found, as a ‘fact, thaﬁ the-
emoluments of the ** vatan,” bave been dlmmlshed by [73] one-half since-
1866, and it has not been shown to us that this conclusion is not
supported by - the evidence. 'Under these circumastances the Acting:
Assistant Judge was justified in holding that the plammﬁf was entitled
$0 no more than Rs. 25 froni 1866 to 1873. .

" We, a.ccordmgly. conﬁrm the decrees of the Courts below with costs.

Decree conﬁrmed
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BHALKRISHNA'VASUDEV (Original Plaintiﬁ’) Apbellant v,
MaDHAVRAV NARAYAN (Original Defendant), Respandem *
s vr oo [15th June, 1880.]

) .Sale of land for arrears of assessment—-qudulent purchaser-—Trustee for the owner in-

. eguity-—Act X of 1876, s. 4, cl. (c)—-Chms lo set aszde a revenue sale—lf"orfezture
ioof tenancy——Ju’msd@ctwn i

’Whenever the land revenue ig in a:rear, Government is enhtled to sell the«
land and $o realize ity due, whoever is the defaulter. -

.The plaintxﬁ sued to recover possessmn of certain land and prayed to set aside-
the sale of it by the Revenue authorities'for arrears of assessment due on tha land.’
He alleged that he had let the land to the defendant, on condition of the latter-

_paying the Government assessment and certain rent in cash and kind to the-
"plaintiff ; that the defendant having intentionally made a default in paymenf. of
‘{he assessment, fraudulently caused the land to be sofd by the Revenue author-.
ities. and purchased it himself. The defendant traversed the plaintifi’s allegations:
and stated that he was in Dossession of the land as purchasar at the revenue sale.
The Subordinate Judge rejected the plaintifi’s claim, holding that he failed to
'prové either the defendant’s liability to pay the assessment or any fraud on his |
part; with' respect to the sale of the land and that the sale could nok be sei;s
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amde. His decree was affirmed on appeal by the Assxsta.nﬁ Judge on the.sole
ground that the sale could not be set aside, He did not go into the merits of the
case. On appeal to the High Court
Held, that the plaint ought not to have contained any pra.yer for: settmg agide
the sale, but.that, as it contained a prayer for possession, it might be read as
praying (or at least that the plaintiff might have been permitted to amend it so
that it might simply pray) that the defendant should, under the cxrcumstances
alleged by the plaintiff, be declared a trustee of the land for the plaintiff.
[74] Held, also, that if the plaintifi’s allegations were true, the plaintiff would
be entitled to such a declaration, and the defendant would be discharged of his
" sub-tenancy in consequence of his conduet which worked a forfeiture of any nght
to be continued as tenant.

Section 4, ol, {c)of Act X of 1876 excepts from the ]unsdlctlon of the Oxvxl )

Courts claims to set aside, on account of, irregularity, mistake, or a.ny othet
ground except fraud, sales for arrears of Ia.nd revenus. .

Quere—Whether the exception of fraud in the above enaétment ig conﬁned to
fraud on the part of officers conducting sales for arrears of land rsvenue.

[R., 21 B. 396 (399);°22 B. 271 (275) ; 30 B. 466 (473)- 8 Bom! L. R. 3605 3Bom. In
. R.92(98); D., 12 B, 595 612).1

THIS was a second appea.l from the deecision of C. E G. Gra.wford
Assistant Judge of Thana, in appeal, affirming the decree of Nara.ya.n
Balwanb Second Class Subordinate Judge of Ahbam6

The plaintiff, Balkrishpa, brought this suit to recover possesslon of ﬁwo
portions of a certain oart, situate at Chaul in the taluka of Alibag, together
with two years’ arrears of rent. Hoe alleged that the said two portions of
the land belonged fo him and were let to the defendant in November 1875,
the latter agreeing to pay the Government assessment and Rs. 1-8 and two

jack-fruits as rent to the plaintiff ; that the defendant was in possession

" of the remaining third portion of the oart as mortgagee from one Govind
Gangadhar ; and that the defendant, having purposely made a default in.
payment of the assessment for the year 1875-76, fraudulently caused the
land to be sold by the Revenue authorities and purchased it himself on the
929th June 1876. The plaintiff, therefore, prayed that the sale should be sef
aside and the land put in his possession and for arrears of rent and costs.
The defendant denied the tiruth of the plaintiff’s allegations and stated
that he had purchaged the whole oart at the sale by the Revenue authori-

ties for arrears of a.ssessmenﬁ and tha.t‘. he wag in possessmn of’ lt'. as such-

purchaser. .

"The Subordma.te Judge held that the pla.mtlff fa.xled to prove bhe :

defendant’s liability to pay the Government assessment or any fraud on hig
part with respeet to the sale of the land and refused to set aside the sale.
He accordmgly rejected the plaintiff’s claim on the 29t‘.h June 1878.

In appeal, the Assistans. ‘Judge raised only . one jssue, viz;, whether

‘the sale could be set aside. He found it in the negative [{75] and, without

going into the merits of the case, afﬁrmea the decree of the first Courb
(30th October 1879). -He observed: ““ Under s, 4, cl. (¢) of Act X'of
1876, sales for arrears of land revenue cannot be set asuie except on the
ground of fraud, that is, fraud.in the conduct of the sale by the officers

conductmg it. Supposing, ‘therefore, that plaintiff (appellant) succeeded

in proving the fraud he alleges on the: part of defendant, the purchaser,
he could not get what he prays for in the plaint, namely, the setting aside
of the sale. It would, therefore, be waste of time to consider whether he
has proved, or should be allowed to produce.further.evidence of ths alleged
fraud. . It is still open to him to bring a suit against defendant for the
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The plaintiff appealed to the High Court.
Pandurang Balibhadra, for the appellant.—The lower Courts ought

fso have held the defendant to have purchased the land at the revenue sale
" on behalf and for the benefit of the plaintiff for whom he, the defendant,

is a trustee in equity. The Assistant Judge ought to have gone into
the merits of the case and considered whether the sale had been brought
about by the defeéndant’s fra.ud 80 as'to eutitle the pla,mtlff to have it seb

aside.

Ghanasham Nilkant, for the respondent.—The land revenue is a-
paramount .charge on the land, and the sala of it for arrears of assessment

cannot be sef aside, as rightzly held by the Courts ‘below.

.
- JUDGMENT.

* The following is the judgment of the Court delivered by ¢ . .
WESTROPP, C. J.—The plaint in this case has been ill-drawn. I(;
seeks to recover possession of the land from the defendant, and it also,
Qulte unnecesdarily as it seams to us, prays that the sale for arrears of
land revenue shounld be set agide. Whether Govind Gangadar, or the plaint-
iff, or the defendant, or any other person washound to pay the land ‘revenue,

' and omitted to do so, Government was entifled to sell the land for the

purpose of realizing that revenue which is the paramount charge on the
land (see the authorities cited in the case of The Secretary of State for
[78] India v. Bombay Landing and Shipping Company (1) see also 4bdul
Gani v. Krishnaji Bhikagi (2), Gundo Siddhesvar v. Mardan Saheb (8)
and Ghellabahi Bhikaridas v. Pranjivan Ichharam (4), authorities - which
govern this case, the sale having been in 1876. Subsequent sales would be
governed by Bombay Act V, 1879, ss. 56, 136 to 138, 153, 181, 182). We
think that the plaint ought. not o bave contained any prayer to set aside
the sale. Comprising, however, as it did, a prayer that the plaintiff skould
recover possession of the properby, we think that the plaint might have
been:-read as praying (or ab least that the plaintiff might have beeun pefmit-
ted to amend it'so that it may simply pray) . that the defendant. should,
under - the circumstances in which: the plaintiff alleges the defendantto

.have purchased, be declared:a trustee of the land, the subject of the suit, for

the plaintiff. This would avoid any difficulty arising on s. 4, cl. (¢) of Aet X
of 1876, if that portion of that Aet has under the first section of the Act
be notified by the Governor-General in Council as yét in force. Section 4,
cl (¢) excepts from the jurisdiction of the Civil Courts * claims to seb
aside, on aceount of irregnlarity, mlstake, or any other ground except
fraud, sales for arrears of land revenue.” = The Assmba.nb Judge regards

the exception of fraud as' confined to fraud in the conduct of the sale by

the officers conductingit. . Whether or not the - Assistant Judge - is right
in ‘that view, we do not. give, or think it now necessary to give, any
opinion. On the assumpbion  that :the revenue was in arrear (and the
plaintiff states -it:to have been so) Government was entitled to sell the

land, whoever. was the defaulter, and thus' to realize its due. ' But if the

defendant were as between him and.the plaintiff bound to pay the land
revenue o Government, and either: wilfully or negligently omitted to pay,

(1)5BHCR OCJ 23(48t050) T (2)1 . H. C. BR. 416.
(8) 10 B.H.C.R. 419, e - (4)-11 B. H. O. R. 218.
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:damages caused him by the alleged fraud. T confirm ﬁbe decree of the
‘Subordinate Judge, with all costs of this appeal upou a.ppella.nt ” -

1

‘and thersby occasxoned the ‘sale, and became: himself the purcba.ser :



IIL] - BHAI SHANRAR v. COLLECTOR OF KHAIRA 5 Bom, 78}

he is.in eguity liable to be declared a srustee of the land so purchased, for'
the plaintiff, and, moreover, we think, discharged of his (the defendant’s)
sub-tenancy in consequence of his conduct which worked a forfeifure
" toany right to be continued as tenant. In such a state of facts as above
assumed, the defendant is in conseience bound to [77] hold the purchased
fand in trust for the plaintiff,. and on demand to make it over to the
possession of the latter. The Assistant Judge has not come to any finding:
whether such or any equivalent state of facts exists in the case, and
looking at the plaint as we do, viz.,, as substantially seeking to have
the defendant declared a trusfee for the plaintiff, and, as such, bound
to make over the land to bim, we are of opinion that the Assistant
Judge’s decres must be reversed, and that there must be a new frial by
the Assistant Judge for the purpose of ascertaining how far, if at all, the

allegations of the plaintiff are true—a question upon which we do not give

any opinion. The plaint may be amended by striking out the prayer to
se$ aside the sale and by more distinetly praying than it.now does, that

the defendant may be declared a trustee for the plaintiff and bound to-

make over the land to- him. The decree of the Assistant Judge is re-
versed and the cause remanded for re-trial by him with reference to the
obgervations hareinbefore made. Costs thtoughout mush depend on the
final result of the new trial.

Decree reversed and’ oase remamded
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' BHAI SHANKAR (Appellant) v. THE COLLEC'.[OR oF KHAIRA
" (Respondent).* ([3rd August, 1880.] -
Narva—-Bhag——Alzenatwn previous to Bombay Act V of 1862—Attachment—-Dlsmem~
; berment of Bhag o
The prmclpal ob]eot of Bambav Act V of 1862 is to nmvent the further d:s-
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memberment of bhags or shares in bhagdari villages : it renders null and void any

future alienation of any poruon of & bbag, other than a recognized sub-division,

- but it does not invalidate previous alienations. A sale of a pomon of a bhag, pre--

. viously to the passing of Bombay Act Vof 1862, amounts to'a dismemberment of
_the bhag, and what remains in the thagdar’s hands continues fo be a complete
bhag, when the portion sepatated from it becomes a new bhag.

[D., 8 B. 596.]

‘THIS was' an appeal from the order of S CH. Phxllnotbs Judge of

Ahmedabad. .
- [78] The material facts of the case are as follows -

In a village in the Ahmedabad District there was Narva holdmg
consisting of several fields of which the Narvadar Bapuji Bhagwandas in’
1816 s0ld one field, No. 501, to certain persons who at the time of this.
suit were rapresented by ‘Daji Dhanji. In 1878 the whole bhag . way

_attached in execution of decree against the said Bapuji in favour of the
appeilant Bhai Shankar. Daji Dbanji intervened and got the attachmenb
raised from field No. 501.. The Collector thersupon made the present
application for the removal of the attachment on the remaining bhag, con-
tendmg. that the effect of the raising of the attachmenton a part of the

* Appeal No. 1 of 1880 under’ Bombay Aot Vof 1862
53
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