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1880 = respondent was appomted Recéiver must be regarded as incorporated into

DEc. 8. . the: decres in substitution of bhat parh of lb bv whlch Mr. Ga.mble was
-— ongma.lly appomt‘.ed . '

ORIGINAL :  We are of opinion, therefore. tha.t. ﬁhls order is anpela.ble under either

OrviL. Gode of Civil Procedurs, the question batween appellant and the respond-

: 5 ﬁh ent being a question bebween parties %o the sult rela,bmg to bhe -execution

of the decree.: .
5 Ind, Jar; Attorneys for the. appellanh —Messrs Crazgze, FLynch and Owen. ’
328, "Attorneys for the tespondenb —-Messrs. Tobm and Rou,ghton

V5348(PC)—-7IA 181=4 Sar. P.C.J. 173 3 Sath. PGJ 718= 3Shome
L,R. 217=% Ind: Jar. 472= 7OLR 320,

PR}VY COUNCIL.
."PRESENT:

Szr J W Colvzle,'Ser Peacock, SW. M. E. szth and
e “SWR D, Golher. ’

[On appeal from the Hzgh Court, Bombay 1

LARSHMAN DADA T\IAIK (Orzgmal Defendant) Appellant .
RAMCHANDRA DAPA NaIx (Original Plaintif), Respondent
¢ ' ‘[6th, 7th and 11th May, 18801 S

‘ Hmdu Law—thaksham——Alzenabzlzty by a ca-parcener of hzs undwzded share of
ancestral estate—lel-Lzmnaton Act XTIV of 1859—s. 1 cl 13——Res Judxcaba—-
Act VIII of 1859, 5. 2.

A Hindu of the Southem Mamtha. Country, havmg two sons undmdeﬂ from
hxm, died in 1871 leaving a will disposing of ancestral estate substa.ntlally in
favour of his second son excluding the: elder who claimed his ‘share in this [49]
suit. In 1861, a suit brought by fhis elder son against his father and brother to
obtain' a declaration of his right to a partition of the ancestral esfate was dis-
missed on the ground that he had no right in his father’s lifetime to compel a
partition of moveables ; and thatas to the immoveable, the claim failed because
they were situated beyond: the’ jurisdiction of the Court, : .

Held, first that the suit was not barred under Act VIII of 1859 8. 2 the pro-
ceedmgs of 1861 not having amounted to an adjudication. beﬁween the brothers
ag to theik rights.in the estate arising on their father’s death. .

" Secondly : that the suit ‘was not barred under the Limitation Act XIV of
1839, s. 1, ¢l, 13,  As to the immoveables ; setting aside the fact that the plain-
tiff ha.d remamed in possession of one of the houses of the family which had
been treated by the father as continuing to be part of the joint property, the de-
-cision of 1861, based as to the immoveables in the absence of jurisdiction to de-
‘clare partition of them, oaused. this pars of the claim to fall under the provisions
of Act X1V of 1859, g, 14, As to the moveables ; assuming that they.could, on
'the question- ofhmxtabxon ‘be treated as distinct irom the moveable, and that
no payment had besn made within twelve years before this suib by the ancestral :
banklng fitm to the plaintiff, the adjudication of 1861, whether .in law correct
or incorreot, had been that the elder son could not assert his rights in the mov-
ables wntil his father’s death: ‘ Tho defendant in thig suit, who had' taken the
‘benefit.of that judgment could not now insist that it did not suspend. the run-.
ning of limitation on the gtound that his brothers mxght have a.ppealed from 1t; ‘
if erroneous.
8o far, also, as the fa.thet s xnt.etest was concerned the successxon only
opened on his death,

Thu’dly it havmg been contended thab ‘as a father and his sons-were durmg'
his life co-parceners in the family- estate, one of such co-parceners being able,
according to the decisions of the Courts, by aect infer vivosto make an aliena-
tion of his undivided share binding on the athers, it followed. thal the father
might dispose by will of his one-third share. .
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" Held that urder the Mitakshara law, ag reuexved in Bamba.y, the fa.thar oould 1880
not dispose of his one-third share by will. Lo, - MAY 11,
The doctrine of the alienability by a co-patcener of his umhv:ded share, w1thout —_—
_the consent of his co-sharers, should not be extended, in the above manner, be- PRIVY =

yond decided cases, The Bombay Court had ruled that a co-parcener could not,

without his co-sharer’s consent, either give or deviss his ghare, and thak the~ COUNCIL
alienation must be for value. The Madras Court had ruled that a.lr.hough a co- ——
parcener could alienate his share by gift, that right was’ itself founded on the:' 8 B. 38"
right to parmtxon, ‘and died with the co- -parcener, the title of thé other co-sharers . (P,C. ye
vesting in them by survivorship at ‘the moment of bis death. Without a decision 71.K.181'=
a8 to which of these conflicting views, in regard $o alienation by gift,was correct, c.
the principles upon which the Madras Gourt had decided against the power of 3 Sar, P.C.J.
alienation by will were held to be 'sound and sufficient tQ support that declsmn- 113=3

{R., 6 A.L.J. 263 (299, 301); 15 Bom, L.R. 266 (374)=19 Ind, Cas. 558 ; 5 Ind. Cas, Suth. P.GJ.
" 752—=6 N.L.R. 46 ; 8 Ind. Cas. 512(516)=21 M.L.J. 21 (28)=9M.LT 3;19 M, T718=3
1 LJ. 63=5 M.L.T. 140=4 Ind. Cas. 1104] . ‘Shome L.R.

APPEAT, from a decree of the High Courl; of Bombay (2nd Auguet 217 =4

1876) confirming, as to the questions raised in these [80] proceedings, a . h;(,ll'z']u; .
decree of the Subordinate Judge of Belgaum (Bnh January 1875). oL R=320"’ .

This suit- was brought by the respondent in October 1872 against
the appellant, who was his brother, both being sons of Dada Naik, a
Hindu resident in the Southern Maratha Country, with whom, until his
death in July 1872, the brothers were an undivided family, A third son,
Keshev Dada Naik, had become separate from them in 1868, having
received his share of the ancestral estate. - This consisted ma.mly of a
banking business carried on by the family at Belgaum and i in Bombay ;
and also partly of houses ab Belga.um and ab Sha.hapur in the territories
-of the Sangli State.

° This claim was madeon the ground tha.t elﬁhough bhe above properby
had been derived from ancestral money, the second son, Lakshman Dada
Naik, had, under his father’s will, v1rtauallv obtemed the whole of 117 to the’
exclusion of the elder son, the plaintiff. "

°  The questions which arose on thig a.nneal were—

- First.—Whether this'suit, in c¢onseguence of a prior smﬁ hevmg been
decided in 1861, was not barred under s. 2, Act VIII of 1859, the Code of
Civil Procedure, a8 res judicaio. Secondly ~—Whether it was not barred
under ‘Act XIV of 1859, s. 1, el. 13, by limitation ; the plaintiff, as was
alleged, nobt having sued within twelve years from the date of the death of .
the person from whom the joint property descended or from the date of
the last payment to him ouf of the joint estate. -

The prior suit referred to was instituted in the Supreme C’ourt in’
March 1861, by Ramchandra ‘Dada Naik, against his father and his two -
brothers, for a declaration of his right in, and for partition of, the joint
estate. A demurrer, on the part of the father, wds allowed; and theé suit’
was dismissed, with costs, in August 1861 : see Ramchamdm Dada Naik -
v. Dada Mahadev Naik and others(1). . The ground of the decision in that -
case was that a son could not, during his father’s lifetime, compel a partition
of ancestral moveables ; and fihab the 1mmoveables were, xf partlble, beyond
$he jurisdiction of the Court

‘{61] The following particulars: relehe to t;he w:ll —

On the 8th December 1864, Dada Naik executed what-. purporied -fo’
be an absolute deed of gift of all his property to his two sons; Lakshman °
Dada Naik and Keshav Dada Naik, subjech to ‘certain provxsxons for the
mamtenance, ma.mage end fa.mlly ceremomes of the younger members of.

14

(1B, H. G. K, App. Ixzvi.
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the family. . The document- recited.that Ramechandra, this respondent,
had been misconducting himselt towards his father for years and that he
had already received more than his share in money, ornaraenty and: ‘clothes.
It directed that a sum, of Rs. 500 should be given to him ‘after Dada
Naik’s dea.t;h

- On the. 16bh November 1868 a- deed of release was executed by
Kesha.v Dada Naik to his‘father and to his brother Lakshman, by which
he accepted the sum of Rs. 45 OOO in full sabxsfacbxon of - his claims upon

5 Sar, P.GJ. the family property.

" 1713=38
Suth P.CJ.
- 118= 3
Shome L.R.
217=3
Ind, Jur.

T AT2=1
iq.L'._R. 320.,

" On the 30th October. 1871 Da.da. Na,lk made the w1ll wblch caused
the presenf. litigation. In it he referred to the deed of gift of 1864, which,.
be said, he had afterwards revoked, and‘also to the partition in favour of
Keshav Dada Naik. * He stated that Ramchandra had received from him
" property to the value of Rs. 40,000, exclusive of Rs. 45,000 paid by the
testator to dompromise certain actions, arising out of tue family dlsputes.
against the Cantonment Magistrate of Belgaum.

With: the axception of a legacy of Rs. 500, and a house at Sha.hapur

 in Sangli terntory, said to ba worth' Rs. 5,000, which were given to Ram-

chandra, the whole of thé testator's property (which he stated to be of
the value of Re. 1,52,824), was' given to the appellant, Lakshman Dada’
Naik, sub]eet to certain provisions for marriages, famlly ceremomes, and.
" charities.

In July, 1872 Dida Naik dled and in October of the same year tha
respondent commeﬁced this’ guit, clalmlng one- ‘half of the house at Bel-
gaum, one-half of the gold and’ sﬂvet ornaments of the family, and one-
half of the capifal. stock of outstandings of the two banking esta-’
blishments at Belgaum and’ id Bombay. In this suit the Subordinata
Judge of Belgaum, who found that the plalntxﬁ had not received his.
“full share as elder son, made a [52) decres in his fa.vour, ‘awarding’
to the plaintiff such a sum as would, with the ‘house already in his pos-’
gession, make up his share to one-half the amount of the valua.tlon of fhe
a.ncestra.l family properby given in the will. -

Aga.mst this | deeree both _ parkies appea.led to the ngh Court the
defenda,nb on - tha’ “ground that’ the plammff was entltled to nothing, the
plaintiff on the ground that he was entitled to more than had been decreed,
The High Coutt affirmed a.ll the findings upon which the decrees of the
lower Court had been based, bub raversed the decree itself, being of opinion
“that instead of awarding a fixed sum of money, it should ha.ve made a.
genera.l decree for.a pa,rtlr.lon and an a.ccount; :

» The ]udgment of the High Coqrb reporbed in Lakshman Dada, lea

e Ra,mchcmdm Dada Naik (1), containg a review of the authorities on the

subJect of the. allena.tlon of a.ncestral property by one of several co:sharers,
and coneludes thus : : “From the above ‘authorities  we. come to the con-.
olusion that'it was not- within the .power of Dada Naik, whether his ach
be regarded in the hghﬁ of a gift or a parkition, to bequea.th the whole, or:
almost the whole, of the ancestral moveable property to ons son, and
virtually to disinherit.the other. - The will must, therefore, be set aside as
- wholly inoperative.” ’

Lezth {Q.:C., and R: V.-Doyne, for the a.ppella.n&
deie,Q C and J D Mayne, for the respondenb

M1 B- 561,!
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' ‘For-the appellant'it was argued, in- reference £ 8. 2, Act VIII of 1880
1859 that the result of the decision of 1861 might b’ conshrued to be that May 11.
the father was entitled to the moveable estate a.bsolubely. and’ if - that -
wis' the decision, the cause of action a.s to the moveable estate;, which FPRIVY
was the bulk of the claim, had been * heard ‘and .determinad.”” " As fo CO‘UNCIL.
Aet - XIV of 1859, 8. 1, el. 13, it was contended that a state of . i
things  had been"” ‘shown to -exist to ‘which the - rile declared in 8B q's
Jwala - Buksh v. . Dharum Singh (1) was anphcable, viz,;  that *the . (B.C.)=

possession. of one member of the joint family could not'be t;aken to be that 1 1A ﬂ“:.
of another, whore that other had been plainly exeluded.w For- fourteen 3 Sar. P.C.J.
153] years before.this suit, duridg which period the pla.mtlﬁ biad been - 173=3 ..
practically separate, no payment on'account’ of his share in the banking Suth. B.C.J.
business had been made to him and he had resided apart, though one’ of 178=3 .
the family houses was relingiished to him. Reference was made to the Shome L.R.
observations on the difficulby of app]vmg this section in. the case of an Ifx:l’z J:r

undivided family in. the ]udgment in Goumdan Pillai v. Chidambara il
DPillai (2). a12=7 .,
If the suit was not barred, effect might be’ given: to. the will as a G.L.R. 320.

disposition of the father's share. The right to make such a disposition by

will as had baen made followed, as a logical consequence, upon the state
" of the law regarding alienations by way of gift on- the part of: co-sharers

in joint family estate. It followed from the decisions under the Mitak-

shara; amongst others, from that of the Madras High Coutt, to the effect

that a son ‘* hag as co-parcener a present proprietary interest in the ances-

tral property to the extent of his proper share, but beyond that he has vested

in him, no legal interest whatever, whilst hig father is aliva:” J. Rayack-

arlu v. J. V. Venkataramaniah (3) ; also were cited Virasvams -Gramini v.
" Ayyasami Gramini (4), Palanivelappa Kaundan v. Mannaru Naikan (5),
Narotiam Ja;qgwanv Narandas Harikisandas. (6) . In: thelatber case, the
_ .proposition, in support whereof the Bombay Court had cited Vailinayagam
DPillai v, Pachche (7) was stated, viz.. that in Madras the testamentary

pOWer had been held to be co- -extensive with the right of alienation .anter
wivos:  This had not been admitted ta be'so-in O. Goroova Butten v. C.
Narainsawmy (8), but 1t followea as & necessary step after Whab had been
deetded Cn

" For the resnondenh it was contended that the decision of 1861, not
relating to rights identical with those now in dispute, could not ba.r this
guit. Nor had limitation run against the plaintiff who had eontinued to
bo a member of the joint family, andin whose favour the time oeeupied
in the former proceedings should be allowed. - On the question of hig
eontinuance in the 1omﬁ famllv was clted Rumeet Smgh v. Kooer Gujmg ,

" Singh (9).

' [53] On the quesblon Whether effect could be given to hhe will a8 a
devxse of the father’s one-third share were gited Vzala Butten v. Yamen-
amma (10), special reference being made to the words in the judgment,” ab
the moment of death the right of survivorship, is in conflict with the
right by devise ; theu the title by survivorship, heing the prior title, takes
precedence o' the ‘exclusion of that by devise ;" also O Goroova, Butten v
C Narainsawmy Butten (8),

" IOMLASIL 0 (9) 3 M. H,GR, 99 (3)4M H. C.R. 60.
@ 1M.H.C.R.471.  (52M. H.G.R 416, .(6) 8 B:H, G K. 4.0
(7)1M, c 36. (98 M HC Rads. (9)11.A.9. o
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Reference was ma,de to “the - opinion- of Mr," Co}ebrooke ‘(1) 'on the

“case of Ramasawmy v. ‘Sosha Chella - (2), and to the distinction' in the-
: degreeg of restriction maintained by the Courts of Bengal, Madras aund
‘ Bombay, respectively, upon alienation by a co-parcener. To show that the

Madras Court, and a fortiori the Bombay Court, maintained principles,
according to which there must necessarily exist a distinction between the:
right to devise, and the permlhted alienations nter vivos were cited Tara--
chand v. Reebram, (3) "Gangabai v.. Bamanna (4), Vasudev Bhat v.
Vyankatesh Sambhav (5), Udaram Sztaram v, Ramu Pa.ndun (b), Va,nkata,-

 pathy v. Lutchmee (7).

Reference was made on’ bohh sules ‘o Mlta.kshara, c. 1, ss 1, 3 6

Deendyal La.lv Jugdeep Na/ram Smgh (10) Sum] Bzmsz Kooerv Sheo-

. Ind, Jur, "PTOShad Singh (11).

‘ JUDGMENT

Sir J. W. COLVILE- dehverea their Lordships’ judgment :—
. The appellant in this case is the second, and the respondent, the eld-

'est son of one Dada Mahadev Naik, who died on the 13th July 1872..

Dada Mahadev Naik was a son of Mahadev Narayan Naik, who died in
1847, leaving another and eldest son called £55] Hurba, and seven grand-
sons, four of whom were sons of predeceased sons, and three, namely, the
respondent, the appellant anda younger son, Keshay, were the sons of Dada.

~Naik, All these persons, after the death of Narayan Naik, constituted a

joint and undivided Hindua family, of which Dada Naik, his eldest bro-
ther Hurba being dumb-and therefora incapacitated, became the manager..

. By virtue, however, of subsequent partitions and other family arrange-

ments, the other members of the larger family became separate from Dada

"Naik and hig thrés sons, who, in the ‘year 1857, were the only members

“of the ]om(; and undwlded fa.mlly ‘with which their Lordshlps ha.ve to-

~dea1

Tne famlly pronerﬁv congisted - of a famlly house at Shahapur in the
vSouthern ‘Maratha Country, and of an ancestral business which was car-
ried on partly there and partly in a koti at Bombay, which appears to have:
been managed by gomashtas, About the year 1858, great dissensions
.arose between the respondent and his father, the former claiming a righf
o take a la.rger share of the management of the business than his father-
wasg disposed b0 allow him. It is unnecessary to enter info the particulars.

- of-thege dlsputes, bub the result of them was that, in 1858, the father and
-his two younger sons left: the family house, the respondent remaining

there ; and afterwards they, in the year 1864, built for themselves, with:

“ the family funds, another; house at, Belgaum.
" ' Bebween the ‘two last: dates, and. in March 1861 the resnondenh
“instituted a suit.in the late Supreme Courh of Bombay against his father

‘and brobhers, praying. for a. dec@arablon of his rights in, and an immediate:

’ parbltlon of, the apcestra,l properby,, The father demurred to the bill, and:
“on the'13th _Angust 1861, his demurrer was allowed.’ The effect of thosa
Aproceedmgs their Lordships will afterwards consider. .

“{1) Appendix to 2 Strange Hindu Law 344 see also Note b.1 M. H.C.R.,at p. 474,
.-(2) 2, Strange (N..C. ed. 1827) p, 74" . " _ (3) 3 M.H.C.R, 50.
. {4):8.B.H.Q.R:A.0.J. 66, .(5) 10 B.H 0 R 89, . i (6) 11'B.H.C.R. 76.
(7) 6 Mady Jtrist 218. .. (8)° SM 1.AT66. 7, 0 U(9) 12 M. L Al 138,
(10) 41, A, 247=3C. '198. o (11) 61: A, 88=5 C{ 148,
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.- In 1868, Keshv. Naik, the youngest son, formally separated. himself ~ 1880
from the joint family, taking Rs. 45,000 odd as his share in the joint MAY 1Y
-astate, or the balance of it. Tha deed of release executed by him on the -
16th November of that year, is on the record, and. it may be observed PRIVY
‘thab it treats the old family house ab Shahanur as stnll part,of the ]omt COUNGII..
family estate. . - 58 18

(561 The father afterwa.rds made a -will, dated the 30th Oetober 1871  PC)=

whereby, after giving his accounb of what had taken place in the family, 7 I( A 1)8 g
he treated his eldest gon, the respondent, as having received already moré P Sar. P.CI
than his share of the estate, gave him only- the house at Shahapur and Lot

Rs. 500, and gave all the rest of the . property. to his‘second son, the Su 1;:3 Pi 3
appellant. He died, as has been before stated, in July 1872. 2 ;78 -3
.In the following Oectober, the:respondent brought this .suib against . gy
his brother, the appellant. By it he claims to be entitled fo. one-half of Shome L.R;
the joint business and estate as it stood at the death of his father. Various - 37=4
defences were set up by the appellant and the 1ssues, as ﬁnallv settled I::éf_';"'

were the following :— B »
© *“1. Whather the suit is barred by S. 2 Act VIII of 1859 " that LR, 320;
is, whether the declsxon of the Supreme Court on the demurrer. amount-

ed to res judicata. ‘' 2. Whether the suit is barred by el. 13; s. 1,

Act XIV of 1859, " that is, whether it was barred. by’ limitation under

that statute, ‘3. Whather the properby in’ suit is deceased Dada

Naik’s ancestral or self-acquired property. 4. If the former, whether

plaintiff has taken or received so much out of it "as could be considered

more than what he was entitled to for his share ? 5. If the latter, whether

the deceased Dada Naik made the original of Exhibit No. 16, and to what

sum is the plaintiff entitled under it ? 6. Whether the property left by the

‘deceased Dada Naik is correctly estimated ? 7.- Whether the plaintiff is res-

" trieted in getting his share on any ofher ground, as alleged by defendans? ”
" It was admitted at the bar that the findings of the Courts as to the -
8rd, 4th, 5th, 6th, and Tth of these issues cannot now be questioned. It
must, therefore, be taken that the property in question was ancestral; that
the respondent, the plaintiff, has not received his full share of it ; that the
‘Factum of the will has been established: and that there is nothing but the
will and the two pleas in bar, the first and second issues, to defeat the
plaintiff’s elaim. Again; as to the will, it is now, conceded that under
the Mitakshara law, as received in Bombay, by which tkis family
governed, a father cannot, by will, make an unequa.l distribution of :
ancestral property, whether moveable or 1mmovea,ble 5'1] between his
‘sons. It hLias, however, been contiended that, masmuch ‘a8 undet. the
Mitakshara law a father and hlS gons are during his life joiné co- parceners
‘in family estate, and that as it has now been decided by the Courts in the
south and west of India that one co-parcener may, by act inter vivos, make
an alienation of hig share which is binding on the others, it follows that
he may dispose of hig share by will. The result of his contention, which:
will be afterwards considered, is, if it is' well founded, to reduce the pro-
perty to be divided between tlie brothers to two-thirds'of the joint property
48 it stood at the death of tshe fa.thet The pleas in bar 80, of course, to
the whole claim.

. Now, as to the first. of these plea.s, their Lordshlps ha.ve s.lready
intimated thab it cannot be supported;. Tt appears to them that all that
wag decided by the Supreme Court of Bombay in 1861 was that, the res-
pondent could obtain no relief-on his then bill, inasinuch as-he had no
right to’ compel hls father in his lifetime to make a pa.rtltxon of moveable,
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though 1(; might be ancestral; property ; and ‘that the Supreme Court had
no power to make a partition of the immoveable property which 'was beyond
the limit of its territorial jurisdiction. There ds nothing, in their.Lord-
ships’ opinion, which amounts to an adjudication between the hrothers as
to their rights in the joint ancestral estate on their father's death. - :

The plea of limitation is founded on the 13bh clause of s. 1 of Act

' XIV of 1859, which is as follows :—

* Mo suits to enforce the right to share in : any propert;y, moveable or
1mmovea.ble, on the ground that it is joint family property, and to suits for
the recovery of maintenance, where the right to receive such maintenance
is a charge on the inheritance of any estate, the period of 12 years from the

.death of the persons from whom the property alleged. to be joint is - said

to have descended or on whose estate the maintenance is alleged to be a
charge or from the date of the lagh pa.yment; to the plamtlﬁ or any person
through whom he. claims, by the person in possession or management of
such pproparby or estate on account of such alleged share, or- on accounb
of such maintenance, ag the case mav be.” ‘
[58] In considering the ‘application of f;hxs enaetmenb to the . present
suit, we may leave out all that relates to sults ‘for recovery of mainten-
ance,'.and treat it as confined to a -suit *“ to. enforcs the rlght to share in
any propertv, moveable or, immoveable, on the ground that it is joint family -
property.” The sectlon gives two periods from which the twelve years may
be ealculated ; one is * the.death of the persons from whom the properhy
alleged to be joint is said to have descended,” and ‘the other iz *‘ the
dafe of the last na.yment to the plaintiff, or any person through whom he
claams, by the nerson in the possessnon or ma.na,ﬁement of such property or
estsate :

b is conbended tha.t in thls ca.se, whlch is governed by the Mxtaksham
law, the person on whose death the property which is a.lleged to be joint -
has desconded must be baken: to: be, not the father, in which cage, of
course, there would he no ground at all for the application of the Statute

Cof lelta.tlon, but the grandfaﬁher, on whose death :the: father - and

his sons:all became co-parceners in the property. It is possible, indeed;
that -on this construction it might be necessary to.go back one or.
more generations beyond the grandfather in order to ascertain from whom

the property :descended, but for the present purpose it may be assumed
- that the pronertsv descended from bhe grand father .as the first a,cqun'er

of it.

. . Their Lordshlps a,gree Wlth many of the observatlons ma.de by
M¢. Justice Holloway and Mr. Justice Collet in Govindan Pillai v. Chidam-
bara Pillai andothers (1). as to the difficulty of applying this part of the
clause in: question to.a joint family consisting of a father and sons
governed:by the . Mitakshara law though such difficulty would not exist
in the case of a.like family governed by the law of Lower Bengal. They
are not. prepared, however, to a.fﬁrm‘ that in this  particular . case the
father may. not:-ba held to -he * the peréon from whom the progerty
alleged.to be ]omh is said to have descended’” within the meaning of the .
Act, .The claim is -two-fold.. It ig to . establish the rlghf; of the plaintiff .
a3 a co-parcener nob only as to his original share in.the joint estate,
but also as to the moieby of the father’s interest to [§9] which he became
entitled on the father's death by. right of survivorship, and to. have -
a pa.rt.xtlon on that. basis. ‘So far.ag the fa.ther 8. 1nteresb is concerned

. (1) 3M, H. 0. R.99,
40



JII] TARSHMAN DADA NAIK o, RAM OHANDRA DADA NAIK B Bom”-b‘o

'the succession opened only- on the father's. dea.bh ‘Nor is-iit albogether 1880
«clear upon the authorities how far the principle of - inberitance as MAY i1.°
well as that of survivorship applies fo such a - succession by sons to - .
their ' father. It may be observed;, too, ‘that this construction would FPRIVY
receive some support from the arguments addressed to their Lordships COUNCIL.
upon the effect to be given to the will which proceeded upon :the father’s -

right of disposition over his undivided share. Their Lordships, however, gg 8
do not think if necessary to decide, and do not . decide, the quesblon of i i ;;‘_
lxmltatlon upon this construction of the clause in question. ; Sar. P.O.J:
Again, their Liordships think there is considerable foree in the argu- :‘;3 -3
menﬁ with the learned counsel for the respondent have founded on the. Suth, P.C.3
possession by the respondent since 1858 of the family house at Shahapur: 118=3 ¢
How do the facts on this part of the case stand ? The respondent was, ‘Shome L R
unquestionably, ‘a member of the joint family, with the full rights’ ;Ee; A
of a co-parcener, up to 1858. There is no suggestion of a formal partition Ind. .I—ui"

between him on the one sideand his father and brother on the other.
He has, ever since 1858, been in possession of ﬁhe house at Shahapur, c.
which has, nevertheless, been treated on the oceasion of the family arrange-
ment which resulbed in the separation of the youngest son, and to .which
the appellant was a party, and also by the father when he made his will,
-a8 continuing o be joint family property. The contention of the appellant -
and of his father seems to be embodied in the 4th issue in the suit, -
. iz., that the respondent had faken and received so much oub of the
Jomb family property as would be considered more than what he was
«entitled to as his share, and so must be taken to have lost his rlghts as a
co-parcener as he would have done upon a formal partition. This issue: has, -
however, been found by both Courts in favour of the respondent, who must,
therefore, be taken to be entitled to his full rights as a co-parcener, except
80 far as be may be barred from asserting them by the Statute of Limita-
Yon.  Now, so far as the immoveable property of the family is concerned,
there seems to be no ground [60] for the application of :the “statute. Not
only has the respondent all along been in the enjoyment of part of that pro-
perty, viz., the house at Shahapur, buf, under the 14th section of the
Act, he is entitled to exclude from the computation of the period of
limitation the time occupied in the prosecution of the suit of 1861, in-
asmuch as the decision of the Court, quoad the immoveable property,
proceeded on- the ground of want of jurisdiction . over "it. * There is;
.- therefore, no bar in this case to a suit for the partition of the im-
moveable property of the family.” Nor has there been a total exclusion
from the joint famlly estate, as a whole, if that, as suggested by Mr. Jus-
fice Holloway in the case above referred to, is necessary to lay the ground
for the application of the statute at all. If is argued, however, on the parf
of the appellant that the claim is substantially elaim 6o share in the an-
‘eestral business and other moveabie property, and that the right to do.so has
been barred by .reason of the respondent baving received no- payment
thereout since 1858. * Their Lordships will assume that the claim as to the
moveable may thus be treated as distinet from that as to the immoveable
property of the family, and that no pavmenb out of the former has been -
established. They are, nevertheless, of opinion that the appsllant is in’.
this case estopped by the procesdings of the Supreme Court of Bombay
from setting up the statute as & bar to the respondent’s claim. They.
. treat the order of the 30th of August 1861, whether founded on a_-correct -
or an erroneous. view of the law,.as an adjudication, binding -on the -
pa.rt.les to that sum t:hat; the “respondent wasg not entitled to sue in hxs

11

312=7
L.R.320.
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. father’s lifetime for a partition of the moveable property; and consequently

could not assert his rights in that property until hig father’s death. It
would be in the highest degree unjust to allow.the appellant, who has had
for years the benefit of that judgment, to insist that it did .not suspend
the running of the Statute of Limitation because it was erroneous in
point of law, and the respondent ought to have appealed from it. ' There
seems, to their Lordships, to be no warrant in law for such a confention.

For the- above reasons, they are of opinion that the plea of hmluatlon
cannot be maintained.

- [61] The only remaining questlon of which their Lordships ha.ve to
disposs has been raised for the firss time at the hearing of this appeal, and
*they have not the advantage of having the judgment of either Indian
Courb upon it. It has been ingeniously argued that partial effect ought to
‘be given to the will by treatingit as a disposition of the one-third undivid-
ed share in the property to which tha father was entitled. in. his lifetime.

The argument is founded upon the comparatively modern decisions of
the Courts of Madras and Bombay which have. been recognised by this
Committeé as establishing that one of several co-parceners has, to some

© extent, a power of dlsnosmg of his undivided share without the consent ‘of

his co-sharers.
Those cases have established that such a share may be seized and
sold in execution for the separate debt of the co- sha.rer, at least in the

- lifetime of the judgment-debtor, and that it may be also made the subject

of an alienation by a deed - executed for valuable consideration. The
Madras High Court bas gone further and ruled that an alienation by gift, or

. other voluntary conveyance inter vivos will also be valid against the non-
- assentient co-parcenars. And agsuming thig latter proposition to be law,

the learned counsel for the appellant have insisted that it follows as a
necessary consequence that such a share may be disposed of by will, because
the authorities whieh engrafted the testamentary power upon the Hindu
law have treated a devise as a gift to take effect on the testator’s death,
some of them affirming the broad proposition thab what & man can gwe by
ach inter vivos he may give by will.

- 'To this argument there are two answers. Thaxr Lordshlps have to
apply to this case the law as it is received ab Bombay. The decisions of
the High Court of Bombay, notably Basudeb Bhat v. Venkatesh Sanbhav(1)

and Udaram Sitaram v. Banu Ponduji and another (2), have ruled

that a co-pareener eannot, without the consent of his co-sharers, either

-give or devise his share; that the alienation of it must be for value ; and if
this be law, the-whole argument in f&vour of the testamentary power over

the undivided share fails:
Again, the High Court of Mudra,s, though admitting that a coparcener

- can effectually alienate his share by gift, has ruled that [62] he cannot

dispose of it by will (see the case reported; 8 Madras H. C. Rep., p. 6)-
Its reasons for. maklng the distinetion between a gift and a devise are,
that the co-parcener’'s power of alienation is founded on his rlghb to a
partition ; that that right dies with him ; and that, the title of his co- snarers:

by survivorship vesting in them at the moment of his death, thers remains

nothlng upon which the will can operate. This princible was: mvoked in

. the case of Suray Bunsi Koer v. Sheo Proshad Singh- (8), and was fully

recognised by their Lordships, although they decided the particular case;
which was one of an’ executlon agamsb a mortgaged share, on- ‘the grouud '

() 10B.H.C.R. 189, . ()11 BH.O.R.76. ' .5(3)6 LA.88=5C. 145,.
492 ’
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that-the ptoceedmgs had then gone 5o fir in the lifetine of the mortgagee 188()*
as to give, notwithstanding his death, a good title against his co-sharers MAY 11
‘to the execution purchasers. It follows from what has been said that -,
~ the weight of positive authority at Madras, as well as at Bombay, is againsk P?IV}T
‘the propositiod of the learned counsel for the appellant. - - CoUNcIL,

Their Lordships are not disposed to extend the doctrine of the aliena-. 5B 18
* bility by a co-parcener of his undivided share without the consent of his (P. c )=
co-sharers beyond the decided cases. In the case of Suraj Bzmsz Koer 7 1A, 18—1
v. Sheo Proshad Singh (1), above referred to, they observed: ° Ther 0, an pc;
can’ be little doubt that all such alienations, whether voluntary of compul- * 1;3_3- '
sory, are inconsistent with the .strict theory of a joint -and- undivided Sath ;c I
family (governed by the Mitakshara law); and the law, as established in “,Hé _‘3' *
‘Madras and Bombay, has been one of ‘gradual growth, founded upon the ., = “- o
equity which a purchaser for value has to be allowed o stand “in hlS ;Ee_af
vendor’s shoes, and to. work out his rights by means- of a patl;xblon Ind J_“ v
The question, therefore, is not so much whether an admitted. prin ‘?41'2_7'
eiple of Hindu law shall be carried oub %o :its apparently logieal c.LR_S-ﬂO

eonsequences, as what are the limits of an exceepfional doctrine established
by modern jurisprudence. Their Liordships do nof think ‘it necessary to
decide between the conflicting authorities of the Bombay and the Madras
'ngh Courts in respeet of alienabions -by gifs, because they are of
opinion that the prineiples upon which the Madras Court has decided
againgt the power of alienation by will are sound, and sufficient to support .
[68] thas decision. - The appellant has, thelefore, failed also’ upon hhe
, quesbxon which he has raised as to the effect of the will.

Their Lordships will humbly advize Her Majesty to affirm the decree
of the High Court,” and to dismiss this a.npeal' Tbe costs of the a.ppeal
musb follow its result. -

:Their Liordships wish to throw out for the conmdera.tuon of the par-
‘ties how desirable ‘it is for both of them to come, either in one or other
of the-ways indicated by the High Court or in some other manner, to an
amicable settlement of their differences upon the basis of this decres. It
is obvious that if they persist in fighting out the case to its bitter end, by
taking the accounts directed by the High Court hostilely, they are likely
seriously to impair, if not deshroy, the ancestral busmess Whlch is the
chief subject of dispube.

Solicitors for the a.ppellant ——Messrs Ashurst Morrzs Crisp c@ Co.

. Bolicitors forthe respondent.—Messrs. Ramsdem and Austin.

5 B. 63=5 Ind. Jur, 425.
APPELLATE CRIMINAL.

Before Sir Michael Roberts Westropp, Kt., Chief Justice, and
Mr JustweF D. Melvzll

EMPRESS . BALA PaTeL, [Tth Aprll 1880]

Oanfesszon—-Evzaence—demn Bvidence Act I of 1872, s. 30—Joint tnal-—Dacozty
© —~Receiving stolen property—-—Indmn Penal Code, ss. 895 and 412, .

.4 and B wele committed for trial ; the former for ,dacoity under-s, 395 of the

. Indxan Penal Code, and the latter undet 8, 412 for receiving stolen property know-
ing it to be such. 4 made two confessions, and in both he stated he had handed
ovet to B some pxeces of gold and silver sbolen a.t the dacoxty When B was

(1) 6 I.A, 88=5 C. 148,
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