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Before Sir Charles Sargent, Jigstioé, and Mr.‘ Justice M. Melvill.

MitHIBAT (Platniiff) v, LIMIT NOoWROJT BANAJI AND OTHRRS
(Defendants); HARRIVULLUBHEDAS CALLIANDAS (Original
Defendant), Appellant v. ARDASAR FrAMI1 Moos (Receiver and
Respondent).* [3rd December, 1880.]

Pmctzce-—Appeal—-Order refusing to remove a Receiver—QCivil Procedure Gode-—Act X
. of 1877, ss. 9; 244, 503, 540, 588—Act XXIIT of 1861, s.11.

By a decree in an admivisiration suit, A. was appointed Receiver ** to manage

- the estate.”” A, died, and by a subsequent order B. was appointed Recsiver.

One of the defendants in the suit applied to have B. removed from the office of

Receiver on the ground of his alleged mxsmauagement of the esta.te ’I‘he
application was refused.

Held that the order of refusal was appealable, whether the former Code or the
present Code of Civil Procedure was deemead to be applicable, beingan order
made in respect of a question . arising between the parties to a sult telamng o
the exedution of the decree.

[R 14 G.L.J. 489 (492)-—12 Ind. Cas. 745; 17 Ind Cas, 583=(1912) M.W.N, 1208.]

APPEAL against an order of Bayley, J., dated the 8th October, 1880,
refusing an application 'made by the a.ppella.nb for the removal of the
respondent from the office of Receiver in the suit.

[46] This was an ‘administration suit filed by one Mithibai against
Limji Nowroji Banaji and others, whersin the plaintiff prayed for the usual
relief. The appellant was subsequently made a defendant, being the
assignes of the property of one of the original defendants. The case
came on for hearing on the 24th February 1872, and on that day a decree
was made referring the suit to the Commlssmner to take the necessary .
accounts. By that decree Mr. H. Gamble was a.ppomted sole ‘Receiver

- without giving securtby to manage the said estate.”

. On Mr. Gamble’s death the respondent, Ardasar Framji Moos, was, bv‘
order of Court, dated 25th June 1877, appointed Receiver. In September,
1880, a motion was made to the Court, on behalf of the defendant (appel-

" lant) Harrivullubbdas Calliandas, foran order that Ardasar Framiji Moos.

might be removed from fhe office of the Receiver and that some fit and

proper person might be appointed to act as Receiver in his stead.” This

motion was refused on the 8th Oectober, 1880, and Harrivallubhdas
Calliandas, thereupon, filed an appeal against the order of refusal.

By agreement of the parties .the case now came on for argument of
4 preliminary point, viz., whether the order of the 8th chober, 1880,
refusmg to removs the Recelver, was appealable.

Latham and Inverarity, for appellant.—Wae contend that an. appeal
lies, whether the order be regarded as made under the former Code of
Civil Procedure (Act VIIT of 1859) or under the new Code (Act X of 1877)..
In order to a.scerbam which Code applies, it is necessasy to construe the
word ' proceedings ”’ in the last clause of 8. 8 of the Civil Procedure Code
{Act. X of 1877). If it is interpreted as referring in the aggregate to the
various steps taken in a suit subsequently to decree, then this guestion
will be governed by the old Code, inasmuch as the inquiry and taking of

* Bult No. 877 of 18'10.
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accounts in the course of which the preserit matter hias arisen, were com=

menced and’ pendmg in the Commissioner’s office on the 1st October, 1877 ;
but if each step in this course of the i 1nqu1rv and taking of account is held
to be a-separate proceeding within the meaning of ‘the word as used in the
- gection, then the point for determination must be decided: under the new
Code, Act X of 1877.

[47] If the cage is governed by ﬁhe former Gode, thls order is.
appealable (1st) under’ s, 11 of Act XXIII of 1861, 'This is & .question
relating to the execution of the decree by. which the Recexver .wasg
appointed. He was appomted to manage the estate and the application
for his removal was hased on his alleged mismanagement. . (2nd)——Th1s
order is expressly appealable under ss. 92,93, 94, of Act VI I of 1859.”
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If the casge is governed by the new Code, Act X of 1877, this order \’

is also appealable under ss. 2, 244; and 540, the latter of which refers to
questions relating to execution; -of decrees. By s. 2 orders made under
8. 244 are decrees and from all decrees an, -appeal lies under s. 540., \
Agam under &s. 503 and 588 of the’ new Code, such an'order as the
present is expressly made appeala.ble There are three  classes of

orders dealt with .in".s. 588, . First.—Orders: -only ' appealable when -

granted, e.g., orders referred to in cls. (1) and (4). In ftbis class there is
no appeal if the order is refused. © Second.—When the’ order is -an .order
of refusal, e.g., the orders referred to in els. (20) -and @n. +In this class
there is no a.ppeal if the' apphcatmn be granted Third. —Cases in which
an appeal is given whether the order made.is one granking. or refusing an

application, e.g., orders.made under cl.. (24). The presént. order eomes"'

under the last class : Vh

, The Advocate-General (Han. J. Marriott) and Farmn for the respond-,

ents ~—Section 588 does not give an appeal from an,order refusing to

a.ppomb a Receiver. Such an order is not one made under 8. 503, Section

‘492 gives the Court express power to refuse an w]uncblon, and, therefore, .

. an order refusing an injunction is an order made. under the section and is
‘appealable under s. 588. - Section 244 of Act X .of- 1877 -refers only to
final decrees, as is shown by the other sections of the chapt‘.er, and there
bas been no final decree in this suif.. : I

- This is not a matter arising 'in execution of the decree,’ The decrea
appomted Mr. Gdmble to be Receiver. The respondent’ was appointed

- by & separate and subsequent order. Any’ ‘proceadings against him would
be taken under that order, a.nd noﬁ under the decree;

J UDGMENT

: [48] SARéENT, J—Wa. hhmk an appea.l Iles from bhls order as bemg ‘

an order upon a question arising betwesn the parties to a suit relating to the.

execution of ‘& decree. - Adopbmg that view of the case, it ig unneceseary for
us to decide whether the point is one to be dealt with under the former Code
or under the presenb Code of Civil Procedure, inasmuch as both of ‘them
- contain’ provisions which authorize an appeal from orders of that- ‘nature.
Here the Receiver was appointed by the decree to manage the estate.’ The

management of the estate, therefore, was a matter rela,tmg to the execution

of the decree, and the present question between the, partles isas to whether

the . esta.te ig being properly managed hy, the Receiver. in complmnce with

the - terms, of thas., decree; It hag. been argued -that the’ management

directed: ‘by. the decrea was . managemenb by Mr.. Ga,mble and not by the

respondenﬁ but we think that the subsequent order.-under' which the

' ' - 88
 BII—5



5Bom. 49 7 INDIAN: DEOCISIONS, NEW: SERIES; [Yol. -

1880 = respondent was appomted Recéiver must be regarded as incorporated into

DEc. 8. . the: decres in substitution of bhat parh of lb bv whlch Mr. Ga.mble was
-— ongma.lly appomt‘.ed . '

ORIGINAL :  We are of opinion, therefore. tha.t. ﬁhls order is anpela.ble under either

OrviL. Gode of Civil Procedurs, the question batween appellant and the respond-

: 5 ﬁh ent being a question bebween parties %o the sult rela,bmg to bhe -execution

of the decree.: .
5 Ind, Jar; Attorneys for the. appellanh —Messrs Crazgze, FLynch and Owen. ’
328, "Attorneys for the tespondenb —-Messrs. Tobm and Rou,ghton

V5348(PC)—-7IA 181=4 Sar. P.C.J. 173 3 Sath. PGJ 718= 3Shome
L,R. 217=% Ind: Jar. 472= 7OLR 320,

PR}VY COUNCIL.
."PRESENT:

Szr J W Colvzle,'Ser Peacock, SW. M. E. szth and
e “SWR D, Golher. ’

[On appeal from the Hzgh Court, Bombay 1

LARSHMAN DADA T\IAIK (Orzgmal Defendant) Appellant .
RAMCHANDRA DAPA NaIx (Original Plaintif), Respondent
¢ ' ‘[6th, 7th and 11th May, 18801 S

‘ Hmdu Law—thaksham——Alzenabzlzty by a ca-parcener of hzs undwzded share of
ancestral estate—lel-Lzmnaton Act XTIV of 1859—s. 1 cl 13——Res Judxcaba—-
Act VIII of 1859, 5. 2.

A Hindu of the Southem Mamtha. Country, havmg two sons undmdeﬂ from
hxm, died in 1871 leaving a will disposing of ancestral estate substa.ntlally in
favour of his second son excluding the: elder who claimed his ‘share in this [49]
suit. In 1861, a suit brought by fhis elder son against his father and brother to
obtain' a declaration of his right to a partition of the ancestral esfate was dis-
missed on the ground that he had no right in his father’s lifetime to compel a
partition of moveables ; and thatas to the immoveable, the claim failed because
they were situated beyond: the’ jurisdiction of the Court, : .

Held, first that the suit was not barred under Act VIII of 1859 8. 2 the pro-
ceedmgs of 1861 not having amounted to an adjudication. beﬁween the brothers
ag to theik rights.in the estate arising on their father’s death. .

" Secondly : that the suit ‘was not barred under the Limitation Act XIV of
1839, s. 1, ¢l, 13,  As to the immoveables ; setting aside the fact that the plain-
tiff ha.d remamed in possession of one of the houses of the family which had
been treated by the father as continuing to be part of the joint property, the de-
-cision of 1861, based as to the immoveables in the absence of jurisdiction to de-
‘clare partition of them, oaused. this pars of the claim to fall under the provisions
of Act X1V of 1859, g, 14, As to the moveables ; assuming that they.could, on
'the question- ofhmxtabxon ‘be treated as distinct irom the moveable, and that
no payment had besn made within twelve years before this suib by the ancestral :
banklng fitm to the plaintiff, the adjudication of 1861, whether .in law correct
or incorreot, had been that the elder son could not assert his rights in the mov-
ables wntil his father’s death: ‘ Tho defendant in thig suit, who had' taken the
‘benefit.of that judgment could not now insist that it did not suspend. the run-.
ning of limitation on the gtound that his brothers mxght have a.ppealed from 1t; ‘
if erroneous.
8o far, also, as the fa.thet s xnt.etest was concerned the successxon only
opened on his death,

Thu’dly it havmg been contended thab ‘as a father and his sons-were durmg'
his life co-parceners in the family- estate, one of such co-parceners being able,
according to the decisions of the Courts, by aect infer vivosto make an aliena-
tion of his undivided share binding on the athers, it followed. thal the father
might dispose by will of his one-third share. .

34 .
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