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, .. APPELLATE CIVIL. , SEf;_';s;‘ ’
. Before Mr. Justice M. Melvill and Mr. Justice Kemball: A'PPEL-'v
Lo ' , . ame
'KALYANBHAL DIPOHAND (4ppellant) p. GHANAsHAM Lan ~ CIVIe
. JADUNATHIT (Respondent)™ . [13th’ September, 1880.] * .  gB.2u;

Decree— Execution —Injunction restraininy ezecution—-Practice —Revival of proceedings
- by representative of decree-holder— Substitution of name of representative on the
record-—Lamitation 4ct, XV of 1877, sch. LI, arts, 178-19—Act  IX oy 1871, art. -
167. - ) o . :

J. obtained a decreo against the firm of M.R. in 1863, and on the 16th Sep-
tember 1869, applied for execution by attachment and sale of ceriain immoveab!ld
property. The property was attached, but the sale was delayed by various
causes until the 5th February 1876, when it was ordered to take place on the
18th March 1877. Meanwhile P. brought a suit against J., and on the 1l4th
Mazch 1876, he obtained an injunction restraining J. from proceeding pendente
late to the sale of the attached property. J. appealed against the order grant-
ing the injunction, which, however, was confirmed on the 26th June 1878. -
Meanwhile, on the 22nd January 1877, J. had died, .and thereupon the pro-
ceedings in the matter of the injunction as well as in P’s suif were carried on
by G- »s his representative. Oa the 19th January 1830, P’s suit was dismissed

" and with it the injunction of the [30] 14th March 1876, fall to the ground. On
the 5th February. 1880, G applied to have his name substituted for that of J, in
the application for execuiioa of the 16th September, 1869, and to proceed.with

. the case, and on the 19th February 1880, this application was granted, and an
order made that execution should be procee led with on J’s application of Sep-
tember, 1869, K., asrepresenting the firm of M. R., appealed, - - -

Held that G. was entitled to execution. ’ :

Where an application for execution has besn made and granted but the right
to execute has been subsequently suspended by an injunction or other obstacle;
the decree-holder may apply for a revival of the proceedings within- three

" years from the date on which the right to apply accrues, i.¢,, the date on which
she injunction or other obstacle is removed : Art, 178 of sch: IT of Act XV of
1877. A : '

Where a decree-holder, whose tig‘ht of execution has been thus temporarily
suspended, dies, his representative has the same rights as he had himself o - -
apply for and obtain a revival of the proceedings. :

Where'an injunction obtained against the execution of ‘a decree has been dis-
solved, the time dufing which it was in force cannot be deducted under s. 15
of Aet XV of 1877 in computing the period of limitation, within which an appli-
cation for execation may be made. Section 15 oxly relates to injunctions which
s(tay_ the institution of suits, and the word *'suit”’ does not include an application

s 8)e o ’ .. . : :

It.was contended in the above case that G. had no right.fo apply for a revival
of proceedings unless his name were substituted on the record as J’s representative
that as his right to apply for. such substitution accrued immediately upon J's

‘death which had happened more than three years previously, so much of hig
application of 3rd February 1880, as related to the substitution of names was
barred by art, 178 of sch. 2 of Act XV of 1877 ; and that, consequently,

_the other portion of his application which related to execution was necessat}ly
inadmissible, inasmuch ag it depended upon the substitution of G.’a name, which .
it was too late to effect.! - o : ) e L

Held, that under the ‘circumstances of the case, G.’s right to apply for the
entry of his name in the place of that of J; could not be regarded as having
accrued immediately Tupon J.’s death. At that time J.’s application

. for execution, being suspended by the injunction, was to all intents and
. purposss non-existent. It could not be revived until the injunstion was re-
- moved.- During the continuance of the injunction an application by G. for the

entry of his name could not have been entertained by :the Court, inasmuch as

* Appeal No. 18 of 1880 from order.
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d.’s apphca.taon for execution was in abeyance. and would -never be revived at
all in the event of P. succeeding in his smit ; and even if P, failed, it might also
bappen that J.’s application would not be revxved in favour of G., for although

" he might be J.’s representatxve at the date of his a.pphcat:on, he mxghn be dead
before the declSlOD of P.’s suit.

[R., 5 A. 243=AW.N. (1882)8;5 A. 459 (461) 5 A. 596 (598); 17 A, 425=A. W.
N. (1895) 82; 18 A. 482 (496) ; 23 A. 13 (17) 10 B, 108 (111) ; 16 B. 294 (301) ;
20 B. 175 (1781; 14 C. 385; 23 C. 397 ; 23 C. 437 ; 26 M. 760=13 M. T, J. 412 ;
98 M. 50= 14MLJ 401 (F. B) ; 30 M. 209= 17 M.L.J. 194 ; 7 Ind, Cas. 886
(888) ; D., 7 B- 293 (295).] o -

THIS was an appeal from the order of R.. B, Mangeshrao Ba.lvant
Subordinate Judge, first class, of Surat.

[31] The facts of the case and the arguments on either side are fully
set forth in the judgment. -

- Farran, with him Pandumnq Balzbhadm, for the appellant, the ori-

- gma) opponent.

Nanabkm Haridas, Government Pleader, for the orxgmal applicant.
JUDGMENT.

The ]udgmena of the Court was delivered by

M. MELVILL, J.—On the 20d September, 1863, Jadunath]), father
of the respondent Ghanashamlalji, obtained a decree for money against
the firm of Manekchand Rupchand. On the 16th September, 1869, he
a.pphed'for execufion of the decree by attachment and sale of certain im-
moveable property. It is not disputed that this application was made
within the period allowed by law. The property was attached, buf the sale
was delayed by various causes, which it is not material to consider, until .
the 5th February 1876, when the sale was orderéd tio take place on the 18th

- March following. Meanwhlle, Premchand Roychand brought a suit against

Jadunathji, the object of which was to restrain Jadunathji from the
committal of the breach of a contract, whereby it was . alleged that Jadu-
nathji had covenanted with Premchand not to proceed in execution againgt
the particular property which had been attached ; and on the 14th March,

1876, Premchand obtained an injunetion restraining Jadunabbji from pro-
ceeding pendente lite to the sale of the attached property. The order
granting the injunction was appealed against to the High Court, which, on
thé 26th June, 1878, confirmed the order. Meanwhile, on the 22nd.
January, 1877, Jadunathji had died ; and thereupon the proceedings in
the matter of the injunction, as well as in Premchand’s suit, were carried
on by the respondent as Jadunathji’s representative. On the 19th January,
1880, Premchand’s suit was dismissed ; and with it, the injunction of the

~ 14th March, 18786, fell to the ground.. Immediately afterwards, namely, -

on the 3rd February, 1880, the respondent applled to the Subordinate
Judge to substitute his name for that of his father in the application of
1869, . and to proceed with the case,. The Subordinate Judge refused at
first to make any order on this apphcatlon, because he was not satisfied
that the applicant was [82] Jadunathji’s legal representative; but on a
similar application being made on the 19th February, the Subordinate
Judge declared himself satisfied on this point, and, aceordingly, ordered
hat the respondent’s hame should be substituted for that of Jadunathii,
and that exeeutlon should be: proceeded with upon Jadunathji’s applica-

“tion of 1869. ~ Kalyanbhai, as representing the firm . of Manekehand Rup-

chand, made an effort to induce the Subordinate Judge to revoke this

order ; but having failed in this effort, he has now-appealed to this Court.

22
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The only question which -either - ‘party, has asked wus fo decide is,
whethar the: a.ppllca.mons made by, bhe respondent on the 3rd -and 19th
“February, 1880, were or:were not barred by the law of limitation.  The:
fact of an application having been made on the 3rd February is really im-,

material, and we may confine ourselves to the consideration'of the;applis,

cation of the 19th February, on Wblch the Subordlnate Judge 8, order for
further execution was passed. .

The appeal has been argued a.b greab length ; bub the grounds on
‘which the appeal ha.s been suppmhed and resisted may be very brleﬂy
-ghated.

For the appellant, it was contended tha.b nhe only course open bo
Jadunathji’s representative was to make an apphcamon for execution in
the manner preseribed in s. 232 of Act X of 1877 ; that his; application
-of the 19sh February, 1880, was not such an application as is contemplated
in that section ; and that even if it were so, it was barred by art. 179, sch.,
TI of Act XV of 1877, inasmuch. as it was not made within - three years
from the date of Jadanathji’s application.in 1869, which, ii is,said, was
the only application answering to the description contained in the said,
cart. 179. It wasg further argued that, even if art. 179 does not apply, .yeb

art. 178 certainly applies ; and that under that article no application eould
‘be made by Jadunathji's representative, after three years, had elapsed
{from the date of Jadunathji’s death.

For the respondent, it was argued that nelther of tbe arbs 178
or 179 apply to the matter; that the application of the 19th February,
1880, was not g fresh anpllcatlon for execution, but [83] merely an
application for a substitution of names, and for the revival of Jadunasthji's
original application of the 165h' September, 1869; that, "accordingly
(having regard to the third paragraph of 8. 3, Aet X of 1877), the rulaes of
procedure to be applied are those contained in Act VIIIof 1859; that by

8. 102" of that Act {which was extended to miscellaneous cases and

proceedings by s, 38 of Act XXIII of 1861) nothing more was required

than that an application for the substitution of names should be made

within what the Court may consider a reasonable time; that the Subor-
dinate Judge was right in considering that the respondent s applieation was

made within a reasonable time ; and that, at any rate, whether he was
right or. wrong, there.is no appeal against his decision. It was further

stated that even if art. 179, sch. IT, Act. XV of 1877, were-held appli-

cable to the case, the respondent was in Dosmon ‘to show that certain -

applications had been made by him in Premchand’s suit, and in.’ another
-guib, within three years preceding the 19th:February, 1880, and that these
applications sufficiently fulfilled the requirements of the said art, 179..

We may at once say that we do nof enfertain any doubt that if ¢..102

.of Act VIII of 1859 be applicable to. this case,the words '* within what

the Court may consider a reasonable time” must be held to have. been
gsuperseded from the 18t October, 1877, by the provxswns of Act XV of 1877,
and that it is by the rules of limitation contained in the last- menbloned
Act that our decision must be governed, . We ara also. sablsﬁed thet we are
competent to entertain an appeal againsb the Subordinate Judge’s order of
the 19th February, 1880; the effect of that order being to authorise pro:
ceedings’ in execution in compliance with an application which (if the
applicant’s contention be well grounded) could not legally be - enﬁettamed

From the statemént which we have ma,de of the prevmus proceed-
ings in thig mattet, it is “clear bha.b ‘there has been nothmg yke l;zches
on’ t‘.he pa.ri; of elf;her Jadunathji or the respondent. Ja.dqna.thn durmg
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bxs llfet.lme, and the respondent after Jadunathji’s death did every~
thing that was possible to obtain the dischargé of the injunctidn obtained
by Premchand Roychand. So [83] long as that injunction remained in
force, it was impossible for the respondent to proceed further with the
execution. ' As soon ag the injunstion was dissolved, the respondent made:
his ‘application for further ‘execution. If that application be barred by
the statute, the statute stands urgently in need of amendment.

. The Subordinate Judge, in computing the period of limitation, has
considered himself suthorised by 5. 15 of Aet XV of 1877 to deduct the
time of the continuance of Premchand’s injunction, However reasonable
it might be that the, Legislature should sanction such a deduction, the
section referred to cannot be held to justify it. - The section only relates
to tbose injunctions which stay the "institution of suits; and the word
* guit” does not include an a.pphcatlon (s. 8.) We must, therefors, find

‘some ‘other means, if possible, “to give effect to what we may suppose to

ha.ve been the intention of the Legislature.

It is manifest that, if art. 179 were held to govern applications such
as bha.b which we are now considering, the most monstrous injustiee would -
ensue. " If'an injunction like that obtained by Premchand were to remain
in force for three years (and under our system of sucesssive appeals it
would frequently do so), the result would be that further execution would
become impossible. For art 179, like the corresponding provision im

Act IX of 1871, requires that an application for the execution of a decree

shonld be made within three vears from the date, no$ of the last procued-
ing {as under s. 20 of Act XIV of 1859), but of the last application : and,
therefore, if, after the reraoval of the injunction, the decree-holder were to

“apply for execution, he would be met by the object that more than three

years had elapsed bebween the dates of his former and his subsequent
applications.

, Both the Calcutta. and the Allaha,bad Courts have evaded this difficulty
by holding, in analogous cases, that an application made by a decree-

" holder, after the removal of an obstacle which has for a time rendered

execubion impossible, is not an applieation to exzecute the decree within
the meaning of Aet IX of 1871, sch. II, art. 167 {(which corres-
ponds with Aet XV of 1877, seh. II, art. 179), but merely an

. 'application for the continuation [35] of the former proceedings : Booboo
. Pyaroo v. Syud Nazir Husein (1), Issurree Dassce v. Abdul Khalak (2),
. Hurronath Bhunjo v. Chunnilall Ghose (3), Paras Ram v. Gardner (4).

‘We think that we should accept and follow those decisions, as we do not

" 8ee any more safisfactory mode "of preventing the words of the sfatute

from’ conﬂmtmg w1bh what must ha.ve been the mbenblon of the Leglsla-

‘ture

The declslons whlch we ha,ve cl(;ed have 1eference to the provisions

of Act IX of 1871, - Itis 'not clear that under that Aet there would be
“any period of limitation ‘provided for an application to revive a previous
- ~application which had been temporarily suspended. In the case of Booboo
Pyaroo v.-Syud—Nazir Husein' (1), reported 23 W. R. 183, Markby, J.,

throws out a vague suggestion, that the decree- holder might lose his

_remedy, if he were dilatory or negligent in pursuing it. In the Allahabad
" case the Chief - Justice decided that the decree-holder had three years
-1from the da.ae on Whleh the obstrucblon o execuﬁlon was ﬁnally

C(MBW.RGR. 1. - . L @ec.s
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removed, but he did not state ‘on” what provision of -Aet IX of 1871 5 1880
ho relied. The decision of the Chief Justice, however, would be strictly

in accordance with the provisions of the new Limitation Aet. Article 178,
sch. IT, Act XV of 1877, prescribes a period of three years for all appli~
cations for which no period of limitation is provided elsewhere’;and tha

time begins to run from the date at which the right to apply acerues. It

is clear that the right to apply for the revival of proceedings, which have
been suspended by an injunction or other like cause, accrues, as a rule, on
the date on which the m]unctlon or other obstruction is removed.

Under thig view, it is certain that if the application of the - 19th :

February, 1880, had been made hy the original decree-holder Jadunathii,
no question of limitation could have been raised. This was indeed admit-
ted in the course of the argumeni for the appellavs. DBub it was contendéd

that the case is different when the application is made, not by the original -
decree-holder, but by his representative ; and this -is the only question-,

which it remains for us to consider. -
[36] 1t is difficult to ses why any dlﬁference should be drawn in ﬁhls

respeeb hetween the original decree-holder and his representative. We -
have peinted out the injustice which would result from the application,

of art. 179 to such a case; and this consideration applies as strongly
to the representaiive as to the original decree-holder. His only remedy
" when an obstruction has lasted for more than three years, is to apply, as
the decree-holder would apply, not for fresh execution, but for a revival
of the original application; and as this is his only remedy, we must

necessarily hold that it is-reserved to him. He is, equally with the

original decree-holder, prevented from making such an- application, so
long as the injunection or osther similar obstacle continues ; and, therefors,
his right o apply cannot acerue until the obsbruction is removed.

But it was contended, in opposition fo the view, that a necessary
preliminary fo. the revival of Jadunathii’s application in favour of the
respondent was the substitution of the respondent’s namse for that of
Jadunathji on the record ; that it was necessary for the respondent
to apply for such subsmtumon and - that, in fact, his application

of the 19th February, 1880, was in part a prayer for such . substitu- -

tion; and that, as his. ught to apply for such substitution accrued
immediately upon Jadunathji’s death, which happened more than three
years previously, so much of his application as related to the substitution
of names was' barred by art. 178, sch. I, Aet XV of 1877, and that,

consequently, the other portion of his applieation, which related to execu-.
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tion, was necessarily inadmissible, inasmuch as it depended upon the ‘

substitution of the respondent’s name, which it was too late to effect.

We do not, howevaer, feel bound to hold that, under the circumstances of .
this case, the respondent’s right to apply for the entry of his name in the -
place of that of the decree-holder acerued immediately upon the death of-

the decree-holder. In the analogous cases dealt with by the Calcubta
Court to which we have referred (Booboo Pyaroo v. Syud Nazir Husein ®
and IssurmeaDassee v. Abdul Ehalak (2) ), noapplication for the substitu-

tion of his name could have been mads by the representative, it [37] -
the decree-holder had died; for the execubion proceedings had been
struck off the file, and there would therefore have been nothing on which

the application could operate. *In the present case Jadunathji’s applica-

~ fion vas still on the file; but it was held in complete suspense, 0 losg as

(W) 2BWROR. 8. - @04
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_ the" injunction continued in foree. For‘tbé_ time being, it was to all

intents and purposes as if it.-did not exist.. It could not be revived for
any purpose whatever, until the injunction was removed. If, during the
continuance of the injunction, the respondent had applied for the entry
of his name, we conceive that the answer of the Court to his application
would have heen this; that Jadunathji’s application was in abeyance;
that it might happen that it would never be revived at all, inasmuch as
Premchand. might succeed in his suit ; that if Premchand failed; it might
still happea that it would not be revived in favour of the respondent, for, -
even if he were Jadunathii's representative at the date of his application,
he might be dead before'the decision of Premchand’s suit; and that for

‘these reasons the Courf refused to entertain his application, or to make

any. mqulry into his claim to. be. Jadunathiji’s representative, inasmuch
as such inguiry would certamly be premature, and would possnblv turn
out to be useless. .

For the reasons whmh we have stal;ed we are of opinion that the

.- respondent’s ‘application of the 19sh February, 1880, is governed, nuot by
" art. 179, but by art. 178,  seh. II, Aet XV.of 1877-: and that, inasmuch

ag it was made withia three years from the date of the removal of the
injunction, on which date we consider that the right to make the appli-
cation acerued, the appllca.tlou was nob barred by the provisions of ﬁhe

‘gaid article.

. Wae, accordingly, conﬁrm the order of the Subordmabe Judge with: -
costs. . )

Decree confirmed.

B B. 38=5 lnd‘ Jur, 372,
[38] APPELLATE. CIVIL.
'Before Mr.. Justice M. Melvill and Mr. Justice Kemba,ll.

SAMALBHAI NATHUBHAI (Original Plae‘ntiﬁ) Appellant v.
SOMESHVAR, MANGATL, AND HARKISAN (Respondents) *
N : [2na August, 1880.]

. Parmershw—Hmdu Law-—Jomt Hindu famzly—Busmes" carried on by one member as

manager— Liability of all as joint owngrs—Ancestral trade and ordinary pariner-
ship, difference between— Indian Contract dct IX of 1872,

J., the father of the three defondants, established a trading firm in 1865 under
the namse of J. H. He and his three sons lived together as a joint Hindu family.
J. died in 1872 and the business was continued under the same name by 8. as
the eldest brother and manager of the family., The youngest of the three

. brothers was a minor at tha date of his father's death. The pla\ntlfi sued the
three brothers to recover money due on an account signed by 8. in the name of
the firm. The second defendant contended that he had never participated in the

.~ property of the business ; that he had not resided at the family residenocs for six

* years; that he could not be.considered a parﬁner of the firm and, bherefore, wa.s
- not liable to the plaintifi;

- Held that he could not repuidiate 1 Habiliy arising out of the ordinary tta.nsa.c-
tmns of the firm, During his father’s life he was joint ownar, and after his

" father's death be acquiesced in the continuance of the firm under the game nama
and ostensibly, therefors, with the same constitution. He had done no act to
divest himself of his share, He had given no notice of repudiation, and made no

- partition, and theze was nothing ‘to prevent him -from demanding hxs share of

*Second Appeal No. 20 of 1880,
.26 .
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