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with respect to the house, the subject of the ‘sale, as préviously to tha§
sale had been held by Luchmandas. And. Luchmandas could not deny
that proposition, inasmuch [5] as he was the plaintiff in the suit in which
the sale took place and moved the Court to make that sale; and although. -
it is not.the practice of the Mofussil Courts to require a mortgagee who
sues for, and obtains a sale of the mortgaged premises, formally to convey
to the purchaser, and the latter must be.contented with a certificate of
sale to him of the right, title and inferest of the mortgagor, yet, in faect,
the interestof the -mortgagee; who causes the ssle .to be made, is held
to pass to the purchaser, and that mortgagee is completely estopped fromr
digputing that such is the affect of the sale (see Kasandas v. Prangivan (1)).
FHor these reasons we think that the plaintiff is, as at least standing

in -the position of Lachmandas, who held under a mortgage prior both in

execution and registration to that of Khevraj, entitled to recover posses-
sion of the house from the widow and representative of the latter: Hars
v. Mahadagi (2). Whether, under the circumstances of the case, either
she or the infant Balkrishna would be entitled to sue the plaintiff to
redeem the mortgage of 10th September, 1863 (Exhibit No. 49), by paying
it off, we do not express- any opinion. . In so far as the decrees of the .
Courts below award possession of the house and premises in dlspute o
the plamhff we affirm the same with costs.

Decree aﬁ‘i-rmed.
[NOTE -—See the next case.] :
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Before SW Michael Roberts Westropp, Kt., Chief Justzce, and’
: Mr. Justice Nanabhai Handas. L _

BHESHGIRI SHANBHOG AND ANOTHER (Orwmal Defendants Nos 3
and 4), Appellants v. SALVADOR VAS (Original Plammﬁ‘) Respondent *
[4th August, 1878.] . -

Mortgage—SaZe-—Decree—Executzon-Eﬁect of sale'in ewecutwn of decree

* A, mortgaged his land to B, in 1861, which mortgage was then registered, hut~ .
‘the mortgagee did not enter into possession. Subsequently in 1866, A. leased the
same land to C. That lease was registered and C. entered into possession. In-
1867 B obtained a decree upon his mortgage, and in execution aftached and
:s0ld the mortgaged property. C. who had applied to have this attachment of

- the land removed and failed in his appheatxon. sued to establish lns right under
the lease and recover possession.

Held that, under the lease of 1866, he could only take what the mortgagor had
4o give him, viz,, a lease subject to the registered mortgage. :

[6] Whete a decree is obtained upon his mort;gage by a morigagee and the
morf-gaged ‘praperty is sold under the decree for the purpose of paying off the .
mortgages, the interest of both mortgagor and mortgagee passes to the purchaser.
The mortgagee is estopped from disputing that such is the effect of the sale, so
far as his interest is concerned, although the officer of the Court may only have

. described the sale as one of. the right, title and interest of. the.mortgagor. - It is
" pot the practice, in the Mofussil, to require the mortgagee fo eonvey to. the pur-
chaset The transfer takes place by estoppel. )

{R., 5 5 B, 8; 22 B. 686 22 B. 945 (948); 35 B. 395 (400) 13 Bom L. R B78= 11}.
7 “Ind. Cas. 989 ; 40 C. 173 (184)=16 C.L. J. 202=17 C,W.N, 137 =16 lnd Cas.
. 865; 11 Bom. H.C. 139 (142) ; D., 20 B. 290 (293).] = . it
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SUIT by a lesses to recover possession of land. = e
 On the 4th May, 1861, the land was mortgaged by its owner Wama.n)
Pai, to one Mudulgiri, who dily registered the mortgage but did not
-ebtain possession. On the 5th July, 1866, Waman’'s son Sheshgiri Pai’
(husband of defendant No. 1), let the same land to the: plaintiff on lease for:
@ period of ten years, Thislease was also duly registered, and the plaintiff-

was put into possession. He occupied the land and paid rent to Sheshgiri Pai’

till his death, and after that event to his widow (defendant No.1). On the’
2nd July 1867, the mortgagee obtained a' decree on his mortgage -against®
Sheshgiri Pai’'s widow (defendant: No. 1), in- execution of which the.land
was attached. The plaintiff applied for the removal of the attachment, but his
application was rejected, and at the execution:sale, the land was purchased
by Sheshgiri Shanbhog and his brotkeér (defendants 3 and 4). -The:
plaintiff thereupon sued to establish his right to and recover possession
-of the land, alleging that the auction-purchasers” had nofice of his right. -
Defendants Nos. 3 and 4 contended that they were enfitled to the land in.
preference to the plamtuff whose right was based upon a lease subsequent; -
in date to the mortgage. The name of -defendant No. 2" (Mudulgiri, the
mortgages and decree-holder) was struck out from the suit on the-
application of the plaintiff. The Subordinate Judge of Honavar, in whose
‘Court the suit was filed, rejected the plaintiff’s claim on the ground. that
it was .not valid as.against the auction-purchasers. Thabt decree. was
- xeversed, in appeal, by the District Judge of Kanara (Mr. A. L. Spens) on
the ground that what the defendants 3 and 4 purchased atthe Court,
sale was the right, title and interest of the widow ; that the land was
subject to the plaintiff’s lease ‘when it was sold by the Court ; that the
mortigage was one without possession ; that the auction purchasers (defend-
ants 3 and 4) were only entitled to rent a.ccordmg to the terms of the

lease. The Judge accordingly madé [7] a decree in favour of the plaintiff. -

Detfendants 3 and 4 brought a special appeal. -
Shantaram Naraydn, for the appellant.
Shamrav Vatal, for the responden'-

JUDGMENT, .
“WESTROPP, - CJ ——»Thq morbga.ge, dated the 4th. \Z[ay, 1861, though

not accompanied by actual. possession, was duly reglsbered on the same -

day. Conformably to a decree made on the 2nd July,'1867; in- a suib
brought upon it by the mortgages, the property (land) in dlspute was’ sold
‘to Sheshgiri Shanbhog and Mangesh Shanbhog’ {the ~ defenaa.nts Nos.
and 4), who are the present appellants. The plaintiff, Salvador Vas,
-claims under a lease executed by the morhga.gor on the 5th J uly, 1866 and
subsequently duly registered. :
: Notwithstanding the form" .of the'sale to the third and fourth de-
fendants by the Court, the suit in which if took place being founded on
the morfgage, and the sale being made for-the. purpose of paying off
the mortgages, the inferest of the latter as well as that of the defendanf
in that suit (the mortgagor) passed to the purchasers (defendants
3 and 4): Kasandas v. Pranjivun Asharam (1), Khevrag Jusrup
v. Lingayya Bajoram (2) -The " mortgagee is completely estopped
from disputing.. that such'is the effect of the sale’ so' far as his interest is
coneerned, although the officer of the Court may only have. deseribed the
sale as one of the right, 'ﬁitlg and interest of th}e,mortgajgor. It ig not the”

(1) 7 B.H. C. R. 146. . ’ ©58.2
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practxce in the Mofussil'to ‘require the mortgagee to convey to'the pur-
chager, - The transfer takes place by way of estoppel.. . 1 ¢ i

.+ The lessee,; under the lease of 1866, could only take what the mort-*
gagor had o give: him, viz.;»a lease subject to the prior right of the-
mortgagee, whose ‘mortgage was:duly registered, and, therefore, did nob
need possegsion to render it valid = against subsequent alienations by the:
mortgagor : Hari v. Mahadagi (1) ‘We must, therefore, reverse the:
decree of the :Distriet Judge, and make a decroe {or the defendants, with:
costs of the suit and of the appeal tothe Distriet Judge, but we direct that:
the parties. respectively bear their own costs' of the special appeal.

S . Decree reversed.
' [NOTE.—See the next case,]
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Before Szr Mzchael Roberts Westropp, K., Chzef Justuce, cmd
’ Mr Justzce F I) Melvill.

SHAIK ABDULTA SAIBA (Omgmal Plamtzﬁ’) Appeuant ». HAJI
ABDULLA AND OTHERS . (Original Defendcmts) Respondents
[2nd August, 1880.) .

,Mortaage—-Decree—Non joinder— Sale of the right, title and interest of a mortgagor m" :
; h@s hezr—Rzghte of an auctzowpwckaser—Eqmty of redemption,

: " The usual mode, in the Motussil Uivil Qourts, of' se]lmg in mortgage sults

"4 the right, title and interest ” of tha mortgagor or his heir, is not correct, if-

..deemed to be bis right, title and interest at the time of the sale. - The intention:

. of the Court is fo pass to the purchaser the right, title and interest both of the’
mortgagor and mortgagee. .'What "passes to the. auction- purchaser under the’: -

_ certificate of sale, is the right, title and interest of the mortgagor as it stood-
when he made the mortgage, and not merely as lt stood at t.he time of the Goutt
sale, Sy

One Umar Saiba mortgaged cartam 1mmovea.ble property to AR, (defendant
No. 1) for Rs, 400 on the 7th May, 1865.. On the death of Umar the mortgagee
A.R, brought a suit. (No. 311 of 1871) against his widow K. (defendant No. 2),

“butrdid not make his (Umar’s) children (who were minors) parties to it, On

-the 28th July, 1871,”A.R. obtained a decree for Rs. 460, being the amount of
mmcxpal and interest due on his mortgage, with further interest from the date-
.of suit to date of payment. . That decree directed satisfaction of the amount due-
under it out of the mortga,ged property if it were not paid by the widow K.
'defenda.nt No. 2). "K. having failed to satisfy the decree, the Court on tha'
application of A.R, (the decree-holder), sold the mortgaged property, on the 19th..~

/September, 1872, for Re. 400, to the brother of A.R. On the 7th August, 1873,,

* the anction-purchager obtamed a vertificate of sale to the effect that he bad pur-,

~ chase at the Court sale ** the right, title and interest of K.” (the widow) in the
mortgaged property. :On the 1Tth August, 1874, the atction-purchaser sold the

. property for'Rs, 700 to-the father of the plaintiff, . In 1877 the plaintiff sued A.-
R. (the mortgagea and decree-holder) to recover possession of the property with;

. mesne proﬁns. Umar’s widow K. and children (§wo sons and a daughter) were'
-defendants in the suit, the plaintiff alleging, in addition to' the facts just stated,’
that these defendants ha.d colluded with the tenants of the property in drspute,

.+ and collected the produce thersof. . Defendant No. 1 (A.R.) denied his: liability.,
The answer of défendants 2, 3, 4 and 6 (respectlvely the .widow, two.sons and &.
“daughter of Urhar) substa.ntlally was that the Court sale did not affect the:

“rights of defendants 5, 4 and 5, as they bad not been parties: to the mortga.ge
¢ suit No, 311 of 1871, and that they were entltled to ‘bold the- property. ’l’he'

* Second Appeal No. 202 of 1880.
(l) 8 B,H.C.R.A.0.J..50,
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