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our opinion that the proceedmg of the stﬁrlcb Judge, in subsequently ad-
mitting a review of his decision in appeal, on the ground that it was neces-
sary to debermine, as between Lakshmibai and Balkrighna, whether or not
Balkrishna was entitled to call himself a representative of the deceased
respondent, was not such a proceeding as is contemplated by the law, and
that his decision, that Balkrishna had not been adopted out of the deceased
respondent’s family, is extrajudicial and of no effect, Lakshmibai- and
Balkrishna were placed upon the record merely for the purpose of defend-
ing the appeal, and it may be that either of them, or that reither of
them, is the legal representative of the deceased respondent.” The merits of
their respective claims was not a question into which the District Judge
was called upon to inquirs. The District Judge, in appeal, confirmed the

. decree which had been obtained by the original respondent. - The decree

in appeal does not, and cannot; determine whether Lakshmi, or Balkrish-
na, or & third party, is the legal representative, to whom the decree has.
been transferred by operation of law. That is a.quesbion which will have
to be determined under s. 232, whenever-application is made for execu-:

. tion. With these observa.t;xons we confirm the order appealed agzunst-

thh costs, , , o S
’ ‘ Order conﬁrmed.
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- Before Mr. Justics Kemball and Mr. Justice F. D. Melvill.

EMPRESS v. SHANKAR.* ' {19tk July, 1880.]

Falsification of record in order to conceal negligence~Forgery—Fraud—Ihdian Penal
Code (XL V of 1860), ss. 463, 464.
Falsification of a record made in order to conceal a previous act of: negligence. -

not amounting to fraud, does not amount to forgery within the meaning of
s8. 463 and 464 of the lndlan Penal Code (Act XLV of 1860.) '

[N.F,, 11 Cr: L..J. 185=4 Ind, Cas. 1089=T.B.R.. 1909 4th Qr.,, Pena.lOode, 29 ; R
' Rati Unrep. Crim, Cases, 595 (597).1

THE accused was convicted. by A. L. Spens, Sessions Judge of North
Kanara, of forgery, and sentenced:to undergo rigorous imprisonment for:
eighteen months and: to pay a fine of Rs. 200, or; in default; to suf.fet
additional similar 1mpr1sonmenb for six months. . " .:

- The facts of the cage, in sofar as:they are matema.l for the purpose of
th:s report; are as follows i—

.The accused Shankar wasi an’ ofﬁmahmg forester of the Slda.put:
Taluka - of the. distriet. of North. Kanara. It was part:of his duty to:
sell wood: from the Government: forest, and pags receipts to:the purchasers;:

" stating the quantiby of wood sold and the price for which it:was sold.

In. the performance of. this; duty the accused,:on. the;7th: of: February:
1879, sold by auction ‘the iwood of-a tree standing in:the forest to one.
Ramaya, passing.to him & -receipt worded thus:~—!' That-Ramaya: bin:;
Parmaya. had bought khandis 0-1:83-9 of blackwood, in-one piece; at an:
anction for Rs. 2-8-0, that the. sale-had been sanctioned by:Mr.. Stobis; -
Asgsistant Conservabor of Forests, and that the wood had been-handed:

. i - * Criminal Appeal No. 96 of 1880,
‘ 9440
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over to Ramaya.” 'On the 196h September following, the acting mamlatdar
of Sidapur, on receipt of some.information, went to Ramaya’s village,
and made an esbimate of the wood sold and the wood which he found
in Ramaya’s possession. Suspecting that the wood sold was in excess of
that mentioned in the receipt, the mamlatdar obtained that receipt from
Ramaya, and made it over to the permarent mamlatdar the néxt day,
when be delivered over charge to him of the Sidapur Talukd. A short
time afterwards the mamlatdar examined the forest day-book kept in
his office, and found under date tha 7th February 1879‘, the day of the sale,
[658) that the entry ‘ 0-1-3-9 ' had been altered to ‘2-1-3-9." - The accused
was charged with having made this alterabion, and convxcbed of forgery
unders. 464 of the Indian Penal Code.

It was in evidence that the accused called on the actmg mamlatdar
immediately after his visit to Ramaya’s village, and being called on to
explain the matter, stated that there was probably a mistake in the figures
in the receipt ; that he went to the. mamlatdar’s office on a Sunday, and
obtained possession of the forest day-book from karkun Krishnarav:in the
presencs of another karkun Vamanrav ; that he copied the entry relating

v o thesale in question, and produced the copy io the acting mamlatdar:
The copy made by him- showed the quantity of wood sold as khandis
2-1-8-9 and tha price Rs. 2-8-0. The Sessions Judge also held if -proved
that the outward and inward files, to which the accused had access, con-
tained the item as altered; while the records of the transaction sent to
hlS superiors, and to thh he had no a.ccess, eontamed the orlgma.l entry
of ‘0-1-3-9. ‘

Upon the whole of the evxdence, and ha.vmg specla.l regard to the
circumstances mentioned above and the statemeunts made by the aceused
before the committing Magistrate and tbe Sessxons Judge, the latter found

" the accused guilty of forgery.

The prisoner appealed to the High Court.

Shantaram Narayan, for the appellant.—There is no evidence to show
that the sale by the accused to Ramaya was a fraudulent transaction,
There was no irregularity of any kind, and thereis nothing to show that
Ramaya or the accused was to be unfairly benefited, or that Government;
was to be wrongfully made a loser. Theve is absolutely no evidence that

the accused changed the cipher into figure 2; but assuming, for the sake
of argument, that the accused did make the alteration, the accused hag

committed no forgery. Section 463 of the Indian Penal Code lays down
a definition of forgery. The alteration alleged to have been made by the
accused in this' case was not made with- any of the intents noted m
‘this section. ' At the time when the alteration: was made the accused
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had no intenfion to injure any one or to commit any fraud. The ;

fraud, if any, had already been committed; and the accused, at most,
could not have intended [659] more than a concealment of past frand.
We deny that there was any fraud. The committing Magistrate did not
think there was any fraud in the sale; and Mr. Stobie thought the accus-

ed guilty of negligence merely in not takmg the trouble of remeasunng the -

wood before allowing Ramaya to remove it;

Nanabhar Haridas, Government Pleader, for the . Crown. —Ib may be
taken as beyond dispute that the wood sold was in. excess of that entered
in the receipt given to Ramaya. . The District Judge has found that it was
over 2 khandis, . If so, the transaction. benefited Ramaya, and caused a
" wrongful logs to Government. - The.conduct of accused shows thab he
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participated in this fraudulent transaction. When asked to' explain by
the acting mamlatdar, the accused suggeshs a mistake in the figures of the
receipt, and the forest day-book is admitted to contain an altered figure.
Tha\re is evidence to show that the accused did have access to the book :

and it is only natural to infer that the alteration was made by the parﬁy
most interested in making it. If tho sale was not frandulent I admit that |
the alteration by the accused was not forgery; but there is no reason tio
doubt that the sale was fraudulent. :

' JUDGMENT. -
The judgment of the Court was delivered by

KeMBALL, J.—The appellant has been found guilty, by both Judge
and 838083018, of forgery in having fraudulently cancelled a cipher in an
entry in the taluka forest day-book, and altered the same into a* 2"
without lawful authority. “ That an alteration has been made, there is no
doubt ; but there is no direet evidence that it was made as alleged by the -
appellant, and his guilt has been assumed mainly on his examinations
before the committing Magistrate and in the Sessmns Court and upon the

" probabilities of the case. Both Judge and assessors have laid great stress

on these examinations,—in fact, the Judge held that they formed very
gtrong evidence of the appellant’s guilt, and inserted a copy of each
examination as part of his judgment. On this part of the case we may
observe that, in our view of the cireumstances, wa are unable to conecur in
the conclusion drawn from the examinations, and we think i6 necessary’ to,
add that we eannot regard with approval the manner in whlch the examina-
tion in the Sessions Court was conducted.

. [660] The whole case seems to us to turn on the quesmon whether '
any fraud wag perpebrated in the matter of the auction-sale; for in the -
absence of satisfactory evidence of such fraud, not only does the ground, on
which the Judgs based his assumption that appellant made the alteration, -
disappear, but, as was admitteéd by Mr. Nanabhai in argument, if the sale
was free from fraud, the'alterasion of thé books 1mputed to the appellant-
would 'not amount to. forgery within the meaning of ss. 463 and
464 of the Tndian Penal Code. On the point, then, of fraud, the case
has been very fully argiued bafore us and we have bees unable to discover
4y evidence to suppott the conclusion atrived at by the Judge ; the sale
wag made by public adetion, and there is absolutely nothing to show, nor,
indeed, is it even suggested, that appellant Had any interest in eithei
ﬂefra.udmg the ‘Government or benéfiting Rama.ya,, the purchaser. — Wé
observe that the committing Magistrate was of opinion that the -sale was
tiot fraudulent, though his view was that appellant had entered a logs ‘quan- -
tity of wood in his'rapott to save himself the trouble of having to explain
Why it fetdhed 50 littla, " The ¢¥idencs 4§ to the circumstances of the sale
1§ 'nob very clear; bub it i not, we think, proved that the appellanﬁ :
knowingly 'made h false reporb ot the ‘point, and we incline to the view
taken by his offi¢ial superior, Mr.' Stobie, that his fault wds -that -of
negligence in not having the wood re-measured prior to delivery, when he
could have formed a correct estimate of the artual quantlby sold. It may
b that Ramava had in his possession more wood than was‘sntered in the
report and othar documents, though we do not with'the Judge find it to be
a mabter beyond dispute that it was mote than 2:.khandis ; however that
may bs, it is evident that a largs portion of the tree, Wmch it is said was
included in the sale, was quite useless, and we see no reason to:doubt the
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correctness of the committing Magisbrabe’s opinion, that a fair value for 1880
the wood was paid-in the position it was in the jungle. No doubt the Juny 19.
appellant has acted very foolishly after the acling mamiatdar commenced to _—
make his inquiries, and a certain amount of suspicion, consequently, APPEL-
attached to him,; though there is much in the argument &hat if he had LATE
had an interest in making the alteration he would hardly have gone about QrIMINAL.
it in so very clumsy a way. On the whole, [661] we are of opinion that = —
there is no sufficient ground for assuming that the appellant made the % B.B857.
alteration in the forest book, and that, if he did do so, that his act was -
not forgery. TFor these reasons we reverse the conviction and sentence,
and direet the appellant’s discbayge. The fine, if levied, to be repaid.

Conviction reversed.
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