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- 'ag administrator of the minor’s estate appointed under Act X of 1864, The suit (No, 391
“ of 1876) was brought in the Court of the First Class Subordinate Judge ab Dhutia,

-who allowed patt of the pla.mtlﬂ's ela.lm. An appeal wag thereupon preferred  in the
":High Court by the nazir asthe minor’s administrator, The objection to the jurisdiction
cof the Bubordinate Judge’s Court was nob taken either in the Court below orin
..the memorandum of appeal filed in the High Court. It avpearsto [633] have been

taken at the hearing of the.appeal whmh was hea.rd by Wesl‘. and Pinhey, 3., who

gave the following decision :— -

WesT,. J,—Following the rulmg in the aage oi Blaskar v. Gurapa (1) e must

-hold that the Subordinate Judge had not jurisdiction to entertain this .suit, We,

therefors, annul his proceedings; and direct that the plaint be tehumed to the plaintiff
_for ptesenta.tlon in the District Court. .

. Costg in the Court of first instance to be borne by the respondenﬁ Rach pa.tty to
. _bear his own cosf.s of  appeal. -[This case is aldo referred o in 4 B. 638 (6101 :

R . T 5 B.6AS-N,

« NOTE 8. —Tmmbak Nembzm Bhase v. Shivram and others (Small Cause Court
Reference No,_5 of 1879), above referred to,. was a suit filed in the Court of the
-8nbordinate Judge of Sinnar, in the district of Ahmednagar, invested with the power
rofa 8mall Oause Court Judge. Qne of the defendants being a minor, the Subordinate
Judge appointed the wazir of this Court as guardian of the minor in the suit, under
.8. 456 of Act X of 1877 as amended by s. 73 of Act XII of 1879, He then referred, for
“the opinion of the High Court, the following question, viz., whether a ‘Subordinate
Judge, who has under the provisions of 5. 456 of Act X of 1877 ag amended by s. 78 of
" Aot XIT of 1879, appointed the nazit or any other officer of his Court fo act as guardian
for the suit'of 'a minor defendant, has jurisdiction to hear the suit and pa.ss a decree
against that officer as guardian ad lifem of the minor defendant: . '
* The reference wag congidered by they and ¥, D. Melvill, J J . '
. PINHEY, J,—The Court-is of opinion that the question put by the Subordmate
Court at Sinnar must be answered in the negatlve. .
. The Subordinate Court has no Jutlsdlauon in the suit desonbsd. [This cage is
alwreferred to in 4 B 638.] v
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Before Szr Mzchaet Roberts Westropp, Kt Ghzef Jnsme, omd Mr. :
o JustzceF’ D. Mewzll

DESAI HIMATSINGJI JORAVARSINGJI (Orzgmal Defendant)
Appellant v. BHAVABE[AI KAYABHAL, &c (Respondents) *
g - -[14th July, 1880] ol

Govermnent gmm subjeet to existing rights—Local cess-—Bombay Act III of 1869 58
—Superior holder—Landlord and tenant-W.mta land—-The Indian Contmct Act
(IX of 1872), ss. 69 and T0. D

“The graat ota v1llage by Government, whether native or British, is sub]ecf. to
all existing rights against Government, wheﬁher or not the deed:of grant containg
an excepfion or reservation of such r:ghﬁs Government cannot, by alienating
its owa rights in a village, albeit that the sanad purports’te gmnt the village a8

" a whole, extinguish or affect any substantive right therein appertaining to third
‘ " persons, or convey to the grantes- any- latger or better estate or interest than
was vested in Government... . . :

The plaintiffs sued to recover back from the detenda.nt the amount levmd by

- him . as “local cess on certain “wanie lands belonging to-the plmntlﬂs, the
[6%3] defendant claiming to be the superior holder of the village in which the

: lands were situated. The amount was levied by the defendant through' the
.. - assistance of the mamlatdar "under Bombay Act III of 1869, 5. 8, The defend-
0 anb contended ﬁha.t in, consequence of 2 demand ftom Govetnmant he had paid

L '3Appea.1 No. 24 of 1879,
‘ (1) Printed. Judgments of 1877, p. 84, -
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local cess on the whole of his taluks, including the vﬂlm’e in which tha plaintiffs’

lands' were situated, and was therefore entitled, under ss. 89 and 70 of the Indian
Contract Aot (IX of 1872), o recover from hhem the amount which he paid to
Government as a portion of the cess'which rateably fell upon their lands.” It was
found that the defendant was not the proprietor of the lIands held by the plaintiffs -
and that the relation of landlord and - tenant did nnt exist betwsen them' also’ -
that defandant paid local cess for the plaintiffy’ lands fraudulently ‘and th;h the

intention of thereby making evidence of title to theit la.nds. knowing that he had

no.lawful or just claim to them. :

Held, that the defendant was not the suparior holder of ths lands, withins. 8
of Bombay Aot IIT of 1863,.and was3, therafors, notentitlad to the assistancs of
tha reveaus offizars of Governmont to recover the cess provided by that seotion
for superior holdera as against tenants and occupants, alhhougb he might have ~
paid the local cass due on the land in the plaintifis’ possession, and that conse-
quently, the aid of ‘ths mwmlatdar -was  illagally and impropatly given to the
defendant for the recovery of the amount from the plaintiffs.

Hald, also, that the defandant was not a persgoa’ “interasted in tha’ ‘payment *

.of the monsy made by him to Governmosn$, within the meaning of s. 69 of the

Tndian Contract Act, assuming that a portion of that sum was demanded by

. 'Government in respect of the plaintiffs’ wanta lanls, and that they were *“bound
by law to pay * it to Government,

Hold, further, that the defondant did not “lawfully ” make the payment

. within the meaning of s. 70 of .the Act, inasmuch as he did so fraudulently and
-dishonestly. :

[R., 12 C. 213 (216} ; 18 O.L..J. 646 =15 C,W.N. 832=9 Ind. Cas. 2193 5 Ind Cas. 4322
=7 M.L.T, 200 7OG 146{149) D., 26 B. 504 (518.]

'THIS was an a.ppea.l from the decision of Mukundrai Manirai, First K

-Class Subordinate Judge of Ahmedabad, in suit No. 832 of 1876.

The plmnhlffs Bhavabhai and Jalamasingji, who were the sons of a ..
deceasad garagia by name Kayabhai, sued for a declaration that they
ware the abioluta ownars of cerbain wanta lands, maasuring about 1,350
bighas and situated in the village of Shavlana, in the taluka of Viramgam,
and that thair lanis, wers .distinet from .the talpad lands in the same:
village which belonged to the défenjant. They also sued to recover back
troin tha defendant the sum of Ra. 14-0-6, ‘alleging'that the money had
besn wrongfully leviad from “them .by.'the ‘mamlatdar of Viramgam on
behalf of the defendant as superior holder of their lands. They alleged
that [845] their propristary right torthe wanta lands in question was older
than that of the defendant to the'remaining:land ofithe village.. )

The defence was that 'the .Civil: 'Courts had no. jurisdiction under.
-Bombav-Act VIT of 1863 ; that the suit was barred by limitation ; that the
‘plaintiffs held about .512% bighas of land in' a:village in. the defendant’s
taluka in return for service doae by them ; that.they held :no :rent-frae
lands in the said village; that.they were liable to pay-the local cess under.
2Bombay ‘Aet 111 of 1869 and tha.t the defeudanb was hhe sole ‘owner of
“the 'whole - village.

The Subordinate J udge a.warded (:be pla,lntlﬂ's cla.lm with costs, with
the exception of a small piece of :ground which . he held to be.the common
properby of the plaindiffs and defendanﬁ He: made & ﬂecrea -accordingly . -
‘ou the 30th ‘August-1879. o

The defendant : appea.led ‘to- ﬁhe ngh C‘ourt on* the 15th November ;
1879 'Phe original : sanad,: of “which Hx. ’No 11 'Was 'a‘copy, was
nroduced at-the-hearing of the appeal. .

- Nenabhai Haridas (Government Ploader); for the - appellant —The
defendant is the Tonamdar and owner of the whola village .in which the -
lands in dispute are situated, :under :-the:sanad (Ex. No. 11) granted -
to one of hiz ancestors by Raghunath.Rao pashwa on the 16th May,
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" AD. 1753." - The contents of this’ document are fully’ confirméd by and agree
.. with those of Ex. 129, which was produced from the Poona Daftar. The

splaintiffs hold their lands i in return for service rendered by them-and their
ancestors bo* the' defendant and his‘ancestors. - There is ovidencs in the
case that such service was rendsred by the plaintiffs’ ancestors. ' The
“plaintiffs are lable to pay "local dess on: their lands under Bomhay Aect IIT
of 1869. ' The defendant, as the superior holder of these lands, ‘was
entitled to the assistance of the revenue -officers of ‘Government, under
‘8.8 of the Act, in racovering from the plaintiffs the -amourt of the local
-cess paid by him (defenda.nt) for their lands. ‘He was obhged to pay the
local cess-on the whole ofhis taluka, moludmg ‘the village in which the
“lands in dispute-ara, in:compliance with the demand of Government made
‘in Bx. No. 51. He is ‘therefore entitled, under ss. 69 ‘and 70 'of ‘the
Indian Contract Act, to racover back from the-plaintiffs the amount paya.ble
‘on‘their lands on account-of the local-cess fund.

- [636) Brasison (wrth him Goaulda,s Kahandas ). for the respondents '

~—The sanad is not genuine. Tt was not produeed in the prevmus litiga-
tion betwsen the pa,rtles and igproduced for-the first .time in this = suib.’

Even if it were genuine it is ineffectusl, inasmuch as Raghunath Rao, by

Whom it purports to have bsen granted, was not the:Peshwa at the date
of its issue. ~ As regards.the loeal cess, it is found that plaintiffs and their
ancestors 'have héld “the lands in dispute as their wanta without paymg
‘rent or rendering service either to the defendant“or anybody else. 'Heis
not, therefore, their landlord or superior holder. Tt was consequently
illagal for the mamlatdar to recover the local coss from the plaintiffs -on
‘behalf ‘of the defendant under Bombay ~Act TIT 0f"1869. Supposmg that
“he 'paid the local cess for the plaintiffs’ ‘lands,’ ‘he'madethe payment with
“he ‘dishonest-object of ! thereby créating-evidence: ofititle to them. ‘He is
not, therefore, ‘entitled to recover the a,mount‘ from them under ss.’69and 70
of :the Tndian:Contract Act. Those sections +do not apply to the present
case. The lea.rned counsel referred to Jesmgbhm rmd others v. Ha,tan (1)

J UDGMENT

"The following i is the 3udgment of the Gourt nehvered bv "f’ S
WESTROPP, 0.J.-_The plaintiffs, by: ‘their: plaint, pray. for a declara-
“tion that ‘the lands (about’ 1:8350 bighag) comnrlsed within the four
boundaries mentioned in the plaint, and situated in the village of Shavlana,
are their wanta lands and distinet from. certain other lands in the same
_village held by the defendant, and ‘that he has.not any right te.levy from
“the plaiatiffs any moneys as local cess in respact of their said wanta lands,

and they further ssek to recovar from the defendant Rs. 14- 0-6 wrongfully ,

“levied on his behalf as alleged superior holder of those lands by the mam
la.tda.r of the pargana of Viramgam from the, plaintiffs.

‘The defendant, by his written statement, denies-that the four bound -

-aries mentioned in the plaint comprise so much as 1,350 bighas,-or. more

‘than .aboubt 512% bighas held by the plaintiffs, and that thev hold those .

lands, not as rent-free wanta lands, bub from the defendant and in:refurn

for service which they render to bim, that he (the defendant) is sole.owner -

‘of the whole village of [647] Shavlana, and that under Bombay Act ITI
of 1869'he was entitled to levy from them thelocal cess mentioned in the
‘plamt "He a,lso ma.de pomts a8 to ]urlsdwtlon -and . limitation, which

(1) 4B.79. e RS

v 'BII-—-118 - L

1880
{ ULY 14.

‘APPEL-

LATE
‘CIVIL,

- 4'B,/648,



- 1880

APPEL- 'hhe lands, the subject of the plaint, ‘ a superior holder’ w1thm the mean- o

ing of 8. 8 of Bombay Act ITT of 18692 °

- LATE
Crvin,

-§'B, 648,

4 Bom; 648 : : . INDIAN DECISIONS, NEW.SERIES - - . [Vol, =

however, were not relied on for him by his ‘learned pleader on the hearmg :

of this appeal before us. o
The main question in this suib 1s this : Is the defendant as rega.rds o

The plaintifis are gara.sm.s, and claim o be absolute owners of abouh |
1,350 bighas of wanta land in the village of Shavlana, of the taluka of

- Patedi, pargana of Viramgam and district of Ahmedabad, and contend -
* that their proprietorship of the wania land is far more ancient than that -

of the defendant of therest of the village. Wania (i.e., revenue-fres),
land found to exist in Gujarat and Kathiawar, its history, and the terms
‘talpad, ‘ garas’ and ‘garasia,’ have been discussed so fully in Dolsang -
Bhavsang v. The Collector 6f Ahmedabad (1), that . we limitour quotations -

- a8 to the nature of wania land to the following passages from the report of

Mer. Péile on the Talukdars of the Zilla of Ahmedaba.d(z) In paragraphs
2, 3 and 4 of hls memorandum on wanta lands he says: ' In the present

) day the term ‘wanta * is used in Kathiawar to denote the .land which a

propnebor reserves for his own subsistence when he sells his estate. If

* is understood to be free of all taxes. The important thing to observe s,

that it is essenﬁlally what remains to the owner of the soil, and nof Whaﬂ

~ he sells or assigns.’

“The well-known aecounb of the orlgm “of womta, in Gu]arat
corresponds to this definition.. The first Mahomedan invaders found the
country partitioned out into estates of large or small chiefs, Whom bhey

‘forclbly deprived of all but a fourth part,” &e.

* Of course, the wanta of the present day is very dxﬁ'erenb from that g
‘fxed by the Mogul. The wanta-holders have none of them [648] document-

ary titles, as far as experience has gone ; and the limits of their holdings and

. payments must be accepted according to the firsh trustworthy record
. prepared under British rule.” He then in cerfain tables shows that in
,-‘the district of Ahmedabad alone (omitting fractions) there appear, accord- ~ -
ing to the alienation lists, to be 1,81,402 bighas of wante land of the = .

ordinary annual value of Rs. 1,88,164, of which wanta land there are in.
Viramgam 46,768 blghas of the ordinary annual value of Rs." 36,008, and

_ there are 22 villages in Vlra.mgam in which such wanta land exists. - Then
" in para. 14 he says: " T believe that the presence of thesd wanta lands -
" marks the course of conquest much more comvletely than a superficial

view would now suggest, and that no other theory will explain. it. = There
is little doubt that the whola of the smaller chiefs of Dholka were entirely,
and the larger chiefs partially, put down, and Pensioned off with -wanta :

“and it is a matter of tradition that the vresent Mohvasi country in
~ Viramgam once paid a regular tent (takshim juma) to the Mogul. In

later days, when the Mogul -Empire fell to pieces, the  falpad -parb
of the villages was seized either by the holders .of the adjoining . wanta

" or by new clans. - In Dholka the Waghelas fook” back their own estate ;
" but in Vlramga.m the best 'share was owned by a new clan, the: Koli

Thakurras, at the beginning of the eighteenth century. In thls district,
therefore, the original jhalas are the uanta-holders, and the more recenti

ff, Tha.kurras the. talukdars ”

(1) 4 B, 867 =Printed J udgmeuts for 1879, P 455 a.nd 808 Shamk Gulam Mohidin

" 4. The Collector of Ahmedabad, 13 B.H.C.R. Appx. 276.

(2) NEO CVI of Seleotions from Reoords of Bombay Govetnment N. 8. ‘pp. 48, 49,
50, 52, 5

.“-_9,38 | S
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“The defendant-is a holder of falpad lands in .the same village of
Shavlana, and claims tn be inamdar of thab villags.. Tn supvorf of thab
“elaim he producad Ex. No. 11, which the Subordinate Judge (Mr. Mukun-
drai Manirai) apoears to have rogardsd ag an original documens. but which
is only a covy of a sanad produeced by the defendant to, but not filed
by the vredacessor ‘of, Mr. Mukuadrai Manirai, when that predecsssor
vermitted the copy, Ex. No. 11, to be filed: as -evidence in this ocase.
That original sanad was not seen by,  or produced to, Mr. Mukundrai
Monirai until after he had given his jidgment in:this case, aa he has
- informed this Court, when it caused the original sanad to bs pro-
duced by the defendant on the heating of this (6497 apoveal and-also to-he
shown to Mr. Muknndrai Manirai. The plaintiffs imveach the genuineness
-of that sanad which purvorts to be granted by Raghunath Bajirao . alias
Raghunath Rao, and bears a date equivalent to the 168th of May, A.D.
1753. * That date vracedes bv twenkby vears his attainment of the dignity

. of Peshwa (August, 4.D.1773), and tha plaintiffa algo relv on the eircum- .

stance that the alleged sanad was not produced in former litigation as to
the wanta land of this villags which book vlace between the aneesbors of
the vlaintiffs and the defendant.
For the defendant. on tha other hand, it is contanded that Ra.ghuna,f‘h
Rao mavy have been authorized bv the Paghwa, reigning ak the date of the
_sanad, to grant it, and that Fx. 129, which is a copy of a memorial or
entry in the Poona Daffar, and contains matter confirmatorv of the
sanad (buk is nob, as erronaously deseribed by tha Subordinate Judgs. a
covv of the sanad), strongly supvorts the genumeneqs of the sanad. Wae,
however, think it unnecassary to exnress any oninion ag to its authenti~
-eity. It purports to continue to Nathu Bhavsing, desai of the vargana
of Viramgam, aun ancastor of tha defendant, with thirteen other villages,
the village of Shavlana, to be held on military service tenure, and ig silent

ag to the exxstenee of wanta lands in that or the other villages. Thal,

qtlence, however, i of no importanes ; for litigakion previous to this sult(l)
between an ‘ancestor of the plaintiffs and an ancestor of the defendant,
which culminated in a decres ‘of the Sadar Adalat made on the 20th of
March 1832, astablished that eartain land, other than that now in dispute
(said on hehalf of the defendant to be building- gites) wag wanta land, and
the property of the vlainfiffs’ auncestor. This shows that the silence of
the sanad as to wanta land ca,nnot gustain an inferenca that there is none
in the villaga, And it is notorious that the grant by Government, whether
native or Britigh, of a village'is subject to all existing rights againsh Govern-
ment, whethar or not the deed of grant containg an excenbion or reserva-
tion of such rights. Government canuat, by tha alienation of its own
rights in a village, albeit that the sanad vurports to grant the village as
2’ whols, exbmgmsh or affect anv gsubstantive right therem a.ppertammg
[6501 to third persons, or convev to the grantes anv largér or better
- estate or interest than was vested in Government (2). Furthar, Exs. 40 and
42 (records of Governmeént) show that in tha village of Shavlana there is
a nuksan of Re. 1,663 in respect of that village. This nuksan (or loss)

indicates the amount by which the land ravenus payable in respect of the:

village falls short of what would ba chargeable if all of the land in the
villaga ware fully agsessed. T ha,q heon admitted on the hearing of this
appeal (in accordance Wlf‘h ev1deuce in the cage to the same eﬂ’ecb and

(1) BExhibit« 18 and 79.

(2) Eiph. Hist. Ind. (4th 6 n 74 lel th* Ind, by H.H. Wllson, (5th ed ),j

Vol. I, 218, note (e} ; 12 B.H.C.R, Appx p. 39;1 B, 528,
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with the ﬁndmg of the Subordinate Judge) that, for the extensive “lands _

within the villaga of Shaviana held by tha plaintiffs from anaient times,
neither they, nor their predecessors in title, pay any land: reveaue or renb :
Anattempt has been made, on hehalf of the defendant, to prove that the

plaintiffs and their said predezessors have rendered quasi-military or policé
service to the ancestors of the defendant in respect of theland-held by the
plaintiffs, but we concur in the opinion of the ‘learned ‘Subordinate Judge
that the evidence tio that effect is undeserving of belief, and that the attempt
has wholly. failed. The devosition of the defendant, in which he -states
that he heard from’'his late father that the plaintiffs formerly paid:to the -
desais, his predecessors, a plough-tax, is unsupported by evidence and in-
consistent with the admission ‘made on the hearing of 'tliis appeal. The
Jevity which promoted the defendant, 2 native of Gujarat and a-desai, to
affect :ah ‘ignorance of what wanta land is, the nature and large extent of
‘which is so well known in that province, rénders his evidence of little
weight. Many witnesses on bebalf of the pldintiffs have 'deposed that
the lands within the four boundaries naméd in the plaint are mow .and
have been traditionally known -aswanta-and held by the rplaintiffs and -
their ancostors and their tenants. The fact that the Chief of Dhrangadra
receives -haks from .the defendant oub -of the village of Shaviana & right -
which -that-chief seams to have vin licated suecessfully in the Civil Courts
tends o snpport.the history of tha village as glven -by the plaintiffs’ w1h-
nesses. ' We do not think itmecessary to refer in greater.dstail to the evi-
dence, but deem it sufficient to state that wa gonear [651] generally in.the
view taken of it by the learned -Subordinate J uhge ~with, howaver, this ex-.
coption, that we are unable to discern in-that evidence any adeguabe reason
from severing:from the rest of the land,'containsed within the four-boundaries
named in-the plaint, the triangle of' land marked ‘A, B, C, in-themap
(Bx.158). The defondant did.ndt in his written statement attempt to.set
up ‘any special case as 'to that triangle, or:to distinguish it in-anywise
from the rest of the land -claimed .in.this suit by. ths. plaintiffs. The
defendant denied .that there is any wnnia land 'whabever -in the -yillage:
The evidence on behalf of tha plaintiffs ‘appears to.us to thave satisfactorily
egtablished that the whole of the land ‘lying ‘within the four:boundaries
stated in'the vlaint, and:claimed by the plaintiffs 'as . wanta, is'so. The
learned ‘Subordinate Judgs, in excenting the trisngle, appears to.usto have
proceeded mainly on.the ground. of conveniencerto the villagers regiding on
the talpad land, rather ‘than upon any. golid basis of . evidence—a ratio

© decidendi, which we are unableto adopt. . Neither parby in.the suit set-up.

the case thal the triangle was- appropriated to common use.

The land'in digpute beins established to be wanta, in respect of whlc’n
neither! rent nor service is.rendsrable.or.has besn rendered to the. defend-
ant.or ‘his.predecessors iin.title by ‘the plaintiffs “or -their. pradecessors .in
title,.and.the defendant not being in any.respeet . the . provrietor of it, the
relation of'landlordwnd tenant does.not exist -batween the defendant: and-
the plaintifts ;-and although it. may be'that the wania land-in the ..posses-
sion+of .the latter is,-under .s::6.0f Bombay Act III of:¥869, liable to:local
coss {a point which:it is unnecessary now to.decide and on,.which .we . give
no opinion), yet'the defendant .canunob.be regarded .as the superior holder

- of .that .land within .the scope .of 5. 8 of the same 'Act;:and .therefore,

althoughhe. may have pald local cess; which: should have been.borne:by.the
wanta land in the possession of the plaintiffs, he . is not - entitled fo ' the
assistance of.the revenue. officers of Government .bo recover that :cess
provided by that section::for -superior holders:as against - tenants: and
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odeupants.: “The-aid of the mamlatdar, accordingly, was. illegé,lly and
improperly given to the defendant for the recovery; from the plaintiffs,,

of the local-fund cess'alleged.to have been paid by [662] defendant to'

Government: in respect of the wanta land’ of the plaintiffs..

A defence, however; to:the present suit to- recover  back the moneyr

levied on behalf of the defendant from the plaintiffs by the mamlatdar—
. apparently not set up in:the Court below-—hag been raised here; viz., that
under ss: 69'and 70-of the Indian Contract Act(1X of 1872) the. defend-

ant was entitled to recover the loeal cess paid by him ‘in respeet of the:

wanta land.. Even if that were 8o, the defendant would not-have baen justi-
fied in resortmg to the: summary levy, by the mamlatdar, of the amount to

which a superior holder ig entitled ; for, as-we have shown, no tenancy:

whatever exists between-the:defendanb -and the plaintiffs;. and the. only
remedy open ta the defendant wouldihave been:a eivil suib to recover money

paid by him to the use of and for the plaintifis. - But, further, we are,of

opinion that, under the circumstances which esistin this case,such an action
would not have been sustainable by the defendant. He points to Ex. 51, a
letter of the 16th July 1873, written to bim by the mamlatdar of Viram-

gam, demanding, on bebalf of Government, Rs. 7,902-0-8 as local-fund

cess in respect of the whole taluka of Patedi, including the village of Shav-
lana, and, therefore; the defendant contends, including' the wanta lands
of the plamtiﬁs Assuming that portion of that sum was called for by
Government in respecb of those wanta lands, and that the- plaintiffs were.

* bound by law to.pay’ tha.h portion to Governmenb we think that the
defendant was not a person ' interested - in the payment”’ of that money
within the meaning of 5. 69 of the Indian Contract Act. He was not
lawfully compellable to pay the money to Government  in respect of land
‘of which heis not and never'was proprietor, and which could not have
been granted to. him by Government, inasmuch as it was not vested in
Government, bub.in the plaintiffs and their predecessors.in title. Nor, if
‘the Rs. 7',902-0-3 include local cess. in. respect of: the wanta: lands of the
plaintiffs, is'it to be supposed that Government would - have persisted in
demanding from the defendant. so much of it as" was charged.in respect of
those lands, if the defendant had. candidly informed: Government, as he
ought to have done, that those lands belonged. to the plaintiffs, and that the.
defendant had rio rlghh whatever, to.them, and, therefore, could not-legally”
be required to[658] pay local cess in respeet of bhem Thls, however, he did
not do. And we cabnnotregard the defendant as having ‘lawfully’ madeshat

payment within the meaning of 5..70. of the same-Act, inasmuch as we are
most clearly of opinion that he did so fraudulently and dishonestly: and’

with the deliberate intention of manufacturing evidence of title to thewanta
land of the plaintiffs, to which he: well knew that he had not any lawful or
just claim whatever. - Not only did. he omit to inform Government: that
the wanta land belonged to the plaintiffs, and that he .received neither rent

nor’'service: from them in!respect of it, but he used his:best - endeavours

to- prevent them from cobtaining ar’sarad from: Government, tunder. the
Summary Settlement Act, in respect: of - it. - This the Exs.38 and 389,

taken together,.show.: The fact that Government: referred the. . parties to..

a Civil:Court for the:settlement of ‘their: dispute as to the: wanta land
leads us to the conclusion that Government: had not: anv' desire to:
precipitate the .solution -of. the.: question as to who was primarily

. liable to.Government for the local cess, and. would havesattended to any.

proper representations on the-gubject made:-by the- defendant, who seems,

- however, to-have eagetly ‘grasped’ab the opportunity of paying that cess -
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to Government with the purpose, as already said, of manufacturing evi--
dence of title to the wanta land. The letter of the mamlatdar (Ex. 51)
is silent as to the wanta land of the plaintiffs, and contains nothing to:
lead us to the conclusion that Government would have proceeded to extre-.
mities against the defendant to levy local cess in respect of that land, lf :
he had exercised due.candour in the matter.

We vary the decree of the First Class Subordinate Judge by decla.nng
that all of the land in the plaint, described as wanta land, and comprised
within the four boundaries therein specified, is the wania land of the
plaintiffs, and that the defendant has not any right, title, estate or inte<:
rest therem, or in any part thereof, or any right to levy or recover local :
cess in respect of the same land or of any part thereof.. In other respects
we affirm the said decree, and we direct the defendant to pay to the-
plaintiffs their costs of this a.ppea.l and ﬁhelr costs of the 23rd day of June:
1880. :

& B, 654=>5 Ind. Jur, 451,
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Before Mr. Justice M. Melvill and Mr. Justice Kemball.

LAKSHMIBAI. Appellant v. BALKRISHKA, Respondent* [3rd Augusb 1880];

Pmctzce-—Appeat—Procedure in case of the death of respondent pending an appeal-—G’wd ‘
Procedure Code {Act X of 1877), ss, 863, 865, 868 and 582,

Procedure analogous to that laid down in s. 368 of the Civil Procedure Oode

(Act X)of 1877 in respect to the death of a defendant must be applied in the case-

of the death of a respondens, Where, therefore, o respondent dies-during the,

_pendency of an appeal, it 1s {or the appellaat to take the initiative, and he is at

* liberty to select one or more persons to defend the appeal; and no person, other.

‘than the person so ceiected, has a right to force himself into the proceedings and’

. 4 . .to claim to have ‘his.name entered as representative of the deceased respondent,

. ,. against the appellant’s consent, Persons sointroduced on the record may or may

_ npot be the real representatives of the deceased respondent, but the merits of

* " theireclaim to be such on the ground of any right or status, such as tha.t of adop-
-~ tion;'is immaterial to the determination of the appeal. ' )

[F.,8C. 440=10 C.L.R. 437 ; R,, 7 A, 693" (F B.)=1885 A. W.N. 169; 10 A. 223_
. (FB),QB 151 ;13 B. 22 ;8 M. 300 ; D., 10 B. 663.] ) ’

" THIS was an appea,l against an - order made by C. B. Izon, J udge of.
Rﬂtnagm grantmg a review of the appellabe decree of hls predecessor, A
C. Watt.

& - This, actlon was brought by one Pandura.ng 4nd contmued after hlS»
death by his-son Visdji against Abma, in the Courf of the Subordinate:
Judge .of Malvan, to recover possession of some lands as mortgagee. The:
Subordinate. Judge. sllowed the claim, The defendant appealed: to the:
District Judge. - Before the decision of the appeal Visaji:died, and on the.
application of the appellant the -name of his brother Balkrishna was:
entered .as_ respondent . on .the ' record.. Subsequently Visaji's widow:
Lakshmibai made en application to be.made a "respondent, - and her:
application was granted. On the merits of the appeal Mr. Wath conﬁrmed;
the decree.of the:Subordinate Judge.

Lakehmibai then made ‘an application to Mr Tzon bo revrewthe :
decxslon of Mr. Wa.(;t and strike out the name of Balkrlshna. from i;hef

- Appeal from Order No. 4 of 1880, . ievw
942 '



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 

