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<PER CURIAM.

The provisions of Aeh XX of 1864 are in many respects obscure and
apparently contradictory.:: We do not bhmk that .the. word “may " in
8. 11 should he construed as equivalent to * shall.” The manner in which
the words “may” and ‘‘shall” are used in contradistinetion to one
another in other parts of the Act (e.g. in 5. 6) seems to show that:this is not
the -case. Again, s. 3 shows that the Collector may, when thé minor's
property consists of land, apply to the Court %o appoint. ‘& fif person”
to take charge of the property ; and this. indicates that fit .person, other
than the Collector, may be appointed.. :Fivally, ‘if:a certificate of
administration must necessarily  he granted to the Collector under
8. 11, it is not easy to see how the provisions of s. 10, which
are in terms retrospective, could be applied, and the result would
be that the Act would contain no provision . for the appomﬁment of guar-

dian in such cases. If is true that s. 9 does not, in terms, apply to cases-.

in which the property of the minor consists of land other than ga.rdens and
" the like ; but we must suppose that, although no distinet provision is made

by the Act the Court in which the charge of the property vests has an inhe:

rent power of appointing an administrator; and we think that; although

8,-11 permits the appointment of the Collector, yet the other considera:"

tions, to which we bave referred, show that it is not obligatory upon: the
Court to do so. - It appears.that the administration of the minor Mir
Zulficar Ali's property has been for sevenfeen’ years in.the hands .of
Mz. Hope and Mr. Crawley-Boevey, neither .of whom was Collector of the

district of Broach ; -and it is admitted that Mr. Crawley- Boevey’'s ‘succes-'

- sor in the office of talukdari settlement officer is the person by - whom the

administration ¢an be-most fitly and conveniently carried oh. On these:
grounds we reverse the Disbriet Judge's order, and direct that Mr, Liely be-

appointed administrator of hhe esﬁa.te Cosﬁs‘of this application to come
ouboftheestate. IERES A PSR : R

Order accordingly.”
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Before Su Michael Roberis Westropp, Ki.; Chief Justwe, and
: - Mr. JustweF D Meluzll v

'MOHAN 'ISHWAR (Plaintiff) . "HARU' Rupa AND MAN Rupa,
'DECEASED, BY HIS SONS AND HEIRS, MOTI AND BEHECHAR
BOTH MINORS BY THE ADMINISTRATOR OF THEIR ESTATES,
NATHUBHAI GOPALII, NAZIR OF THE "SUBORDINATE COUm‘ ’
L DHOLKA, {Defendant).* " [13th July, 1880]

Mmors Act Act XX of 1864-—Guardmns—colZector—-Publcc curator—Nazw-—Bombay:

Ctvil Qourls dct (XIV of 1869), 5, 32—Act X of 1876, s. 15—Civil Procedure Code
. (dct X) of 1877, s. 456—OQfficer of Gavemment—-Emecutwn—Junsdzctzon- Want of
’ jumsdwctwn apparent’on face of record,

" The nazir of 4 Civil’ Gount, “who is appointed guatdmn of the estate of a mmor’

under Act XX of 1864, is {not an officer of Government within the meaning of
8. 32 of Act XIV of 1869 ag amended by s. 15 of Act X of 1876.

" An officer of Governmenh in order to come w1thm those enactments, must be
a party o a sum in his oﬁcml capacity.
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1880 The only ofﬁcers of Government, whom Acet XX of 1864 oontemplates as guat--
JuULY 18, dians of the estate of 4 minor in ﬂhexr offisial capacity, are the Collector of the
distriot, and the public curator, appointed, as such, under Act XIX of 1841,
APPEL- Vasudev Vishnu Dikshit v. Narayan Jagannath Dikshit (1) referred to and dis-
“sented from.
LATE A Subordinate Judge who. undet 8. 456 of the Civil Procedure Oode {Act X)
CrviL, of 1877, as amended by 8. 73 of Act XII of 1879, appoints the nazir or any other
—_— officer of his Court to ach as guardian of a' minor plaintifi or defendant in a suit
1.B. 638, in his Court, has no jurisdiction to’ hear it, and pass a decree against that officer -

as guardian ‘ad Titem of. the minor. . -
Zrimbak Nimbaji v. Shivram.and others (2) explamed and approveﬂ.

Quaere—Whether, upon an application for execution of , a decrees, an . objection,
apparent on the face of the record,.to the ]unsdlcbmn of the Court which made the
decree, can be entertained. .

[R., 5 B. 306 (310) ; 14 0.P.L.R, 92 (93).1 , ' ' '

1

THIS case was referred for -the opinion of the High Gourﬁ by Khd.n
Saheb M. N. Nanavati, Subordinate Judge (Second Class) of Dholka, in
the distriet of Ahmedabad, under s. 617 of the Civil Procedure Code (Act
X) of 1877. He stated the case as iollows :—

* Contingent on the oplmon of the High Court on. bhe pomb referred
-a8 to whether a Court can or cannot take the point of want of jurisdiction
in execution appearing on the face of the record which has. not been taken. -
at the hearing of the suit, I dismiss this [639] a,pplwablon In this case,
the decres was passed by the Dholka SubordinateCourt in a suit wherein:
the nazir of the Court was a.defendant as a,dmlmsbrator of the estate of a.
minor. T ecannot, therefore, have any doubt on:the point; thabsuch a suit
is not cognizable by a Subordinate Court.. The Subordinate Court havingno E
jurisdiction to try such a suit in.the first instance, can it execute a decree
of a.Court which has no ]urlsdletlon to pass it ? Thisis the pomt And
the applicant’s pleader answers it in the affirmative. He cites.the case of |
Ez parte Manohar Bhivrav (3). It will be seen that it does not. appear in.
that case whether the point of the want of jurisdiction appeared on the face.
of the record. The point of wanf of jurisdiction appears on the case of the
record in this case, the application for execution itself saying by whom the
decree was passed and against whom it was passed.  Itis a well-established
pomt of law that even consentcannot giverjurisdiction. And this is recognized
in the case of The Government of Bombay v. Banmalsingji Amarsingji (4).
If consent cannot give jurisdiction, much less can the point of want of
jurisdiction be waived. And it has been held that the objection of
jurisdiction cannot be waived (Lalmonee Dosee v. Judoonath (5))... And
there are innumerable zases showmg ‘that'the point of want of ]urlsdlc- -
tion may be taken at any time, even ‘in gpectal'appeal,  Vide the cases of
Mavilal Ramdas v. Jamnddas Javerdas (), Bhai Trimbakji v. Tomu (7),
and those cited by Mr. Nanabhai Haridasin the case of Bapuji Auditram
v. Umedbhat Hathesing (8)." Frem 'the judgment in that case it would
seem that, had the objection of want ofijurisdietion appeared, as in this
case, on the'face-of the record’itself, the High Court-would have enter-
tained'it.  In thecase of Ewx parte Manolar Bhivrav (8 it could well -
have been said that, as want of jurisdiction did not appear on'the face

(1) Bee Note 1 infra, 4 B. 642, - (2) See Note 3infra, 4 B. 643,
(8) 2 B.H.C.R. A.0.7. 874, _ {4). 9B, H.C.R. 242, ..

(5) 1 Ind. Jur. N.S. 819, . (6) B.H.C.R.A.CJ. 40

(7) 2B.H.CR. ACJ. 19%: . (8) 8:B.H.C.R, 245. -
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' Jof the feeord; it could not be -prasumed that the decree was pasged “with-
out jurisdiction. *‘But:wheve the point of want of :jurisdiction’ -does
appear on'the face of the ‘racord, the Court cannot: shut its eyes to it.
It cannot -be broadly Iaid down ‘that the point of want.of jurisdiction
_‘cannot ‘be taken dn execution [640] of a -decree; for vzde the -0ase of
‘Khushaldas v. Sakharam Ramchandra (1),
The . parties did: nob appear m t.he ngh Court elﬁher in> person oF by
-pleaders.
, The followmg is the ]udgment of the Gourh _

JUDGMENT. . .

* WESTROPP, 0.J.—In this ‘reference -the ‘Subordinate Judge sub-
mits, for the decision-of .this-Court, '‘the question - whether, upon - an:appli=
cation for exacution of a' dacres, an objection, -apparent .on face .of the

record, -to the ]urlsdmhon of the Gourb which made»hhe dearee, ;ean.be

entertained.
It appears, however, tso us bha.t the ‘quoestion pmposed by (',he Subor-
dinate Judge does not.arise in.the present.case, inasmuch:as we are clearly

. of opinion tha.f. the. objsction, taken:by.him to. the]unsdleblon of"bhe Subor-

dinate Judge’s Court at Dholka, .is unsound.

-+ . Thab objectionig, that dhe nazir of the Court, who was, - under rAck

XX of 1864, appointed -guardian of :the vstate .of the :infant defendants,

‘being . an-officer of Government, .the :Subordinate Judge was by -s.:32 of
_the. ‘Bombay. .Civil - Courts -Act .(XIV :0f.1869), .as amended by s. 15

of Act X of 1876, precluded from taking:cognizance:of:the suit.- Jo.order,

however, o -bring .the .case within- thosa enactments, ..the ofﬁcer .of
Government must be.a party to.the:suit “.inhis official capacity.” The
only-officers of Government . whom. Act XX of 1864 contemplates as guar-
- dians of the ‘estate of a minor.in their official .capacity are. the Collector-of
the. district (ss. .11, 12, 15, and 21):and-the public:curator.(ss. 9, 12, 21),
appointed as such publie curator under Act XIX .of 1841. ThlS Court
" has, accordingly, beld that a Collsctar, appointed ‘as suck to. take charge
of fhe estate of a minor under. Act XX of 1864, is. an_officer of Govern-
ment within the meaning of 5. '32 of ‘Act XIV of 1889 (Bomba.y Civil

Courts Act): Narsingrav v. Luzumanrav {2) and Bhaskarrav v. -Guropa (8). -

In Vasudev Vishnu Dikshit Patankar v. Narayan Jagannath Dikshit (4) -
Division Benéh, purporting to follow the above:mentioned ‘[6%1] cage of
Bhaskarrav v. Gurppa, held that the Subordinate Judge had not jurisdic-
tion.to entertain .the suit. - But it does not.appeartous tiha.t Bhaskarrav v.
Guropa, which was the-case of a/Collector -appointed a.dmmrstrator under
Aot XX of 1864, was any authoriby in the case of nazir appointed admi-
nistrator under-the same Act. The Division Bench, which decided Bhas-
Lkarrav v. Guropa, exoressly'rested its.ruling upon.Narsingrav-v. Laksh-
manrav,:the decision’in -which- was founded onrss. 11 -and 15 of Aét XX
of 1864, the’ Court there sa.ymg “ For the appellant it ig. contended that
the Collector.is . acling as .the officer of the 'Court.which appoints him
administrator of the estate of -the infant,.and .not as an.officer:of Govern-

mett. But - we think ‘that ss. 11 and 156 of Acb XX of 1864, taken

together, show that the Collector, when™ -appointed 'to'take cbarge of the
estate of a minor, isso in his . eapaciby:as Collector, and, therefore, as an
- offiger-of: Govemmani: " Noauthotity or reason, other: than_ the decision in

()19B,HOR.29 - (91B.318.
(3) See Note 1, infra, 4 B ’642‘ il T o (4):Ree’ Note 2. infra, 4 B. 643,
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31111:.8:(1)3 -Bhaskarrav v. Guropa (a Collector’s case), was given for the decision in"
" Vasudev Vishnu Dikshit v. Narayan. Jaqanmth Dikshit. .the nazir's case.
APPEL- But the nazir is not anvwhere mantioned in Act XX of 1864 as a
parson who may, in his official capacity, be avpointed the administrator
LATE  of the estate of a minor under that Act. If he be a relative or friend of .-
-OIVIL, the minor (s. 8), or entitled by virtue of a-will or deed (s 6), or a fit
4B.gss, Person (ss. 8 and 9), he may, in any of thase eapacities, bo a.ppombed
' administrator of the minor’s estate. but he- would be 50 appointed simply -
in his private and not:in his official cavacity. The Court could nof,
under Aet XX of 1864, appoint - him. simply beeause he is nazir; for it
is possible that the nazir might not be either a friend or relative of the
minor, or a fit parson to be appointed administrator, or a person author-
‘ized ‘by virtue of a.deed or will. *For these .reasons we find onrselves
‘nnable to follow the decision in Vasudev Vishnu - Dikshit v. Narayan
‘Jagannath Dikshit, the nazir’s caze. The only other cage, of which we
are aware. to which it is nacessary that we should refer, is (Trimbak
Nimbaji Bhiase'v. Shivram(1)). "The note, however, to that case, ag well
as’ the vavers in i, show. that the nazir, who there represented a
minor ‘defendant, had. in hig ' official ca.nacitv, hean appointed that de-
fendant’s guarvdian ad litem under tha provisions of 8. 456 of Act X
of 1877, as amended by 8. 73 of Act XIT of 1879, [642]and not under Act
‘XX ot 1864 Seobion 456 of Act X 0f1877 and s. 73 of Act XIT of 1879 ox-
“pressly authorize the appointment of officers of the Court as guardtans ad
‘litem—a circumstance which fully supports the declelon in Tmmba,k
Namyan Bhase v. Shivram and oﬂzers. and which ' doés not exist where & .
nazir iy appointed guardian of a minor’s estate under Act XX of 1864. " =
' Onr revly to the Suborima.(;a Judge’s rafarence in the vresent ¢ase
‘must he that the fach that the nazir was apoointed, under Act XX of 1864,
adminigtrator of the estate of the infaut defendsnts in this suit, does nof
-devrive the Subordinate Judge’s Court of jurisdiction to en"etha.m the sult

or to execute its decree. |

4 B. 642-11.

. NOTE 1 —In Bhaskarrav v. Guropa (S A. No. 33 of 1877) the svecial apnellant
Bhaskarrav (original dafendant) was a minoe, and represented in the Courts below
.and in the High Court by the. Callactor of Dharwar ag gusrdian of the inor appoint:
ced {inder Aot XX of 1864, The suit (No. 94 of 1871) ‘was filed 'in the Court of the
Pirst Class Subordinate Judge at Dhatwa.r, who allowed the vlaintifi’s claim with
cnsts. His decision was affirmed, in avveal, bv the Assistant Judge of Dharwar.
‘No objestion was taken to the jurisdiotion of tha Subnrdinate Judge’s Court in the
- Courts below. - But in the High Court it was contended, in special anpeal, that the
Subordinate Judge had no jurisdiction to- try the suit, and that all the proceedings
Jn both the lower. Cnurts were null and: void, and that as the suit was against tha
Oolleotor in his official cavacity as aun administrator,, it should. have been hrought
‘in the District Court. The appeal was heard by M. Malvill and Kemba-ll JJ The
followmq is the mdgment of the Court :—

.. M. MELVILL, J.—The Subordinate Judge had: no ]unsfhchon—the Gollector, as
.administrator of the minor’y estate, being an officer of Goverament within the" meamnp;
of Aot XTV of 1869, s. 32 (Nursingrav Ramchandra v. La.ksmmcmmv. I.L.R..
‘Bom. 318). “We, accordingly, annul the decrses and all the proceedings in the Courts
below, and direct that the olaint be returned to ‘the vlaintiff ‘for presentation in the -
‘District Court of Dharwar.” Each varty to beat lus own oosts hxtherto mourred [Thls
.cage i a.lso followed in4 B, 638 (640).] -~ . . R

o 3B GERN. e
Nore 2.—Ia: Vaskudev Vishnu Dikshit vo Namya,n Jaqmmach Dinshit (Ap-

peal'No. 12 of 1878), above referred to, the apvellant Vasudev (original defend-
ant) was a minor, aud tepresented by the nazir of the Distriet Court of Khandesb

R IR I - (1) See Note 8, infra, 41B, 643:
' ' 7934
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- 'ag administrator of the minor’s estate appointed under Act X of 1864, The suit (No, 391
“ of 1876) was brought in the Court of the First Class Subordinate Judge ab Dhutia,

-who allowed patt of the pla.mtlﬂ's ela.lm. An appeal wag thereupon preferred  in the
":High Court by the nazir asthe minor’s administrator, The objection to the jurisdiction
cof the Bubordinate Judge’s Court was nob taken either in the Court below orin
..the memorandum of appeal filed in the High Court. It avpearsto [633] have been

taken at the hearing of the.appeal whmh was hea.rd by Wesl‘. and Pinhey, 3., who

gave the following decision :— -

WesT,. J,—Following the rulmg in the aage oi Blaskar v. Gurapa (1) e must

-hold that the Subordinate Judge had not jurisdiction to entertain this .suit, We,

therefors, annul his proceedings; and direct that the plaint be tehumed to the plaintiff
_for ptesenta.tlon in the District Court. .

. Costg in the Court of first instance to be borne by the respondenﬁ Rach pa.tty to
. _bear his own cosf.s of  appeal. -[This case is aldo referred o in 4 B. 638 (6101 :

R . T 5 B.6AS-N,

« NOTE 8. —Tmmbak Nembzm Bhase v. Shivram and others (Small Cause Court
Reference No,_5 of 1879), above referred to,. was a suit filed in the Court of the
-8nbordinate Judge of Sinnar, in the district of Ahmednagar, invested with the power
rofa 8mall Oause Court Judge. Qne of the defendants being a minor, the Subordinate
Judge appointed the wazir of this Court as guardian of the minor in the suit, under
.8. 456 of Act X of 1877 as amended by s. 73 of Act XII of 1879, He then referred, for
“the opinion of the High Court, the following question, viz., whether a ‘Subordinate
Judge, who has under the provisions of 5. 456 of Act X of 1877 ag amended by s. 78 of
" Aot XIT of 1879, appointed the nazit or any other officer of his Court fo act as guardian
for the suit'of 'a minor defendant, has jurisdiction to hear the suit and pa.ss a decree
against that officer as guardian ad lifem of the minor defendant: . '
* The reference wag congidered by they and ¥, D. Melvill, J J . '
. PINHEY, J,—The Court-is of opinion that the question put by the Subordmate
Court at Sinnar must be answered in the negatlve. .
. The Subordinate Court has no Jutlsdlauon in the suit desonbsd. [This cage is
alwreferred to in 4 B 638.] v

STV 3 B 633,
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Before Szr Mzchaet Roberts Westropp, Kt Ghzef Jnsme, omd Mr. :
o JustzceF’ D. Mewzll

DESAI HIMATSINGJI JORAVARSINGJI (Orzgmal Defendant)
Appellant v. BHAVABE[AI KAYABHAL, &c (Respondents) *
g - -[14th July, 1880] ol

Govermnent gmm subjeet to existing rights—Local cess-—Bombay Act III of 1869 58
—Superior holder—Landlord and tenant-W.mta land—-The Indian Contmct Act
(IX of 1872), ss. 69 and T0. D

“The graat ota v1llage by Government, whether native or British, is sub]ecf. to
all existing rights against Government, wheﬁher or not the deed:of grant containg
an excepfion or reservation of such r:ghﬁs Government cannot, by alienating
its owa rights in a village, albeit that the sanad purports’te gmnt the village a8

" a whole, extinguish or affect any substantive right therein appertaining to third
‘ " persons, or convey to the grantes- any- latger or better estate or interest than
was vested in Government... . . :

The plaintiffs sued to recover back from the detenda.nt the amount levmd by

- him . as “local cess on certain “wanie lands belonging to-the plmntlﬂs, the
[6%3] defendant claiming to be the superior holder of the village in which the

: lands were situated. The amount was levied by the defendant through' the
.. - assistance of the mamlatdar "under Bombay Act III of 1869, 5. 8, The defend-
0 anb contended ﬁha.t in, consequence of 2 demand ftom Govetnmant he had paid

L '3Appea.1 No. 24 of 1879,
‘ (1) Printed. Judgments of 1877, p. 84, -
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