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The lotter. can no- longer be considered confidential, and thé.t is the- only .

ground of privilege : Memon Hajee v. Molvi Abdul Karim (1). =
[634] Farran in reply.—The cases referred bo have reference only to
letters' between the solicitors 'of a third person, -~ If the correspondence
had been with reference to the sult tbey Wol‘lld have :been - privileged:
ar'Corquadale v Bell: (2) o ,

J UDGMENT

MARRIOTT J ——-One of the letters of ' which: inspection is here-sought,
is‘s letter written by the solicitors  of two: of the- plaintiffs in the suit to-

the solicitors of‘the third plaintiff, and the other is a-létter written to the

third plaintiff by his own solicitors.’ I am- of opinion ' that'the defendant
" has no right to see them: - They must. be- regarded as: conﬁdenbml eom-
munications, and, as‘such, need not be produced ‘I do'not * think'that:
the privilege-has been waived.! Mr. Winter, it is true, read to Mr. Payne
certain- portions of these letters: at the meseting which took place on the

19th March 1880; and Mr. Winter may be ealled as a witness and may be
required to state:in-evidence everything that then took place, including the

substance of the portions of the letiters so read’ by him'to" My. Payne. Buti

more than that he dannot be required to disclose; and I do not' think that
the fact of his having read'to Mr. Payne- parts - of his -client’s lefters was
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any waiver of privilege as to the parts which he‘did: nob read, or gives any:-

right to the delendant to have inspectionof'documents which are clearly

'Ofa, confidential nature The summons must be dlsmlssed with costs.

Summons dzsmzssed

] Aﬁtorneys for pla.mbxffs “~Mossrs. Prescot omd Wmter
Attorney for dafendant —Mr. H. W Payne '
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. [638]. APPELLATE CIVIL. . _
Before My, Justwe M Melvzll a,nd Mr JustweF D Melvzll

e bt

A C. BOEVEY TALURDARI SETTLEMENT OFFIGEB (Applzcant) *
[28th Apnl 1880.1 " o

The Minors det (XX "f 1364) 5. 11—Construction—" May” “Shall wo

The provision in 5. 11 of the:Minors Aot (XX of 1864), that when the estate off““
2 minor consists of land the, Court:*‘ may:’’ dn:ect the; Gollgctor to take charge.@_

of the estate i is not obligatory.

THIS was an appeal from é.n order made by H M Blrdwood J udge‘
of the distriet of Surat. Crawley-Boevey, Talukdari Settlement‘

Officer in Gujarat and Admlmstrator of - the-property of: Zulficar Ali (a

minor) and guardian - of his person; applied to.- the Court-of:the District.
- Judge to have - Mr. Lely appointed to: succeed him as administrator and:
guardian, being himself‘about to: leave’ India on furléugh and Mr. -Lely:
having been appointed to:act for him as Talukdari Settlement Officer. The:
District Judge was of ODIBJOD that.the apnomtmenh of Mr..Liely would not -
© belegal, 'and that-as the minor’s: estate.consisted partly of land, %he Clol-.
leetor ot the: dlsbrwt m whxch the la.rgav portion of'the: land was sxtuabed :

S T Appeal No 3of 1880; undet Act. XX ofi1864. , - -
S @B e i  @10.ED. 471
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ought to be directed to take cha.rge of the minor’s estate, under s. 11 of
Acb XX of 1864. The following is an extract from hig ]udgment —

“In my opmlon. the provisions of 8 11 of bhe Minors Act are - ‘not.:
permissive, bublmpera.tlve The word ‘may ’ in the section must, I think,
be read as equWa.lent; to ‘shall, on the principle that, when. occasion’
arises for the exercise of any power conferred on a Court by any law, the
-Court is bound fo act in the manner contemplated by the law. Sections
9 and 11 of the Act are parallel sections, and are both subsidiary to.s. 8.
They might be read as two clauses of s. 8. .Neither can be put in force, -
except under the circumstances oon{:emplaﬁed in 5. 8. 1If a person claims -
under a will, or deed, or other instrument in writing, and establishes his.
title, or if there is a_near relative willing and fit to be entrusted with the.

. charge of the property or person of the minor, then no appointment can be

made by the Court, either under s. 9 or s. 11, But if no title under a
will has been established, and if there be no duly qualified relative
[636] whom the Court can a.ppomt then, if the Court thinks it neces-
gary for the interest of the minor to make pl‘OVISlon for.the charge of bis E
properby or person, the Court is bound fo proceed in the manner provided
in sections which follow s. 8. The language of s. 8 is: ‘ The Court shall_
proceed to make such provisions in the manner hereinafter provxded

_that is, the Court must make some appointment. The only quesbxon

is, under - what section must it act ? The a{nswer, go far as the .
charge of property is concerned, depends on the nature of the property.
for which provision is tobe made. If the nroperﬁy consists of (1) moveable
property or of houses, gardens, or the like, the a.ppomtmenb of admin-
istrator must be under s..9; but if ib consists (2}, .in whole or: part,
of land or any interests .in- lgnd, then s. 11 must - be applied.
It is true ﬁha.t ins. 9 the words used are ‘shall grant, and ins. 11
they are "may direct” DBut these latter words are nof, I think, to
be held as giving the Court any discretion. They are anabhng words.
The prmclple I have  above referred: to is.laid down in the case
quoted in thenote to s.138 of Mr Nelson’s Code of Givil Procedure, and
is guoted fhere in these words : - Whare a statute confers an authority to
do & ]udmla.l ack in a certain case, it is imperative on those authorized to.
exercise the authority When'the case arises. Thus the Caléutta High Court
held, in a Full Bench case reported in C. W. R., 177, that, on a proper
application uhider s. 138, a Court was bound to send for.the’ tecord ‘ofia”
case, though the word used in that section is ‘may.’ On occasion arising
for & Court to make an- appointment of an officer to take charge of an
estate consisting of land, it does not appear what appointment could be
made-if s. 11 (which is clearly applicable to the case) were not applied. No
other sectnon of the law Would ]ustxiy an appomtment in such % case

- Nanabhai: Horidas (Goyernment Pleadar), for the appellant.~ The
provxslons of s. 11.0f the Minors Act are permissive, not 1mpera.mve The$
Leglslature has, in some of the sections of the Ast, used the word “‘may’”:
and in others ““shall.”  The former are permissive, the lafter imperative.
Section.11 belongs to the former class, ‘Thereis no ‘avidence to show
that - the bulk ‘of the minor's property is in the. Broach Collecborate -
As to the'question of [687] fitness and convenience, it is admitted that the
successor of the applicant in the office of talukdari sefitlement officer is -
the proper preson-to- be-appointed as -administrator and-guardian of the -
minor. = The order of the District Judge i ls, therefore, both 1llega.l and iG-
convenient, and mush be set asgide.
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<PER CURIAM.

The provisions of Aeh XX of 1864 are in many respects obscure and
apparently contradictory.:: We do not bhmk that .the. word “may " in
8. 11 should he construed as equivalent to * shall.” The manner in which
the words “may” and ‘‘shall” are used in contradistinetion to one
another in other parts of the Act (e.g. in 5. 6) seems to show that:this is not
the -case. Again, s. 3 shows that the Collector may, when thé minor's
property consists of land, apply to the Court %o appoint. ‘& fif person”
to take charge of the property ; and this. indicates that fit .person, other
than the Collector, may be appointed.. :Fivally, ‘if:a certificate of
administration must necessarily  he granted to the Collector under
8. 11, it is not easy to see how the provisions of s. 10, which
are in terms retrospective, could be applied, and the result would
be that the Act would contain no provision . for the appomﬁment of guar-

dian in such cases. If is true that s. 9 does not, in terms, apply to cases-.

in which the property of the minor consists of land other than ga.rdens and
" the like ; but we must suppose that, although no distinet provision is made

by the Act the Court in which the charge of the property vests has an inhe:

rent power of appointing an administrator; and we think that; although

8,-11 permits the appointment of the Collector, yet the other considera:"

tions, to which we bave referred, show that it is not obligatory upon: the
Court to do so. - It appears.that the administration of the minor Mir
Zulficar Ali's property has been for sevenfeen’ years in.the hands .of
Mz. Hope and Mr. Crawley-Boevey, neither .of whom was Collector of the

district of Broach ; -and it is admitted that Mr. Crawley- Boevey’'s ‘succes-'

- sor in the office of talukdari settlement officer is the person by - whom the

administration ¢an be-most fitly and conveniently carried oh. On these:
grounds we reverse the Disbriet Judge's order, and direct that Mr, Liely be-

appointed administrator of hhe esﬁa.te Cosﬁs‘of this application to come
ouboftheestate. IERES A PSR : R

Order accordingly.”

48 638.

" [638] APPELLATE CIVIL,

Before Su Michael Roberis Westropp, Ki.; Chief Justwe, and
: - Mr. JustweF D Meluzll v

'MOHAN 'ISHWAR (Plaintiff) . "HARU' Rupa AND MAN Rupa,
'DECEASED, BY HIS SONS AND HEIRS, MOTI AND BEHECHAR
BOTH MINORS BY THE ADMINISTRATOR OF THEIR ESTATES,
NATHUBHAI GOPALII, NAZIR OF THE "SUBORDINATE COUm‘ ’
L DHOLKA, {Defendant).* " [13th July, 1880]

Mmors Act Act XX of 1864-—Guardmns—colZector—-Publcc curator—Nazw-—Bombay:

Ctvil Qourls dct (XIV of 1869), 5, 32—Act X of 1876, s. 15—Civil Procedure Code
. (dct X) of 1877, s. 456—OQfficer of Gavemment—-Emecutwn—Junsdzctzon- Want of
’ jumsdwctwn apparent’on face of record,

" The nazir of 4 Civil’ Gount, “who is appointed guatdmn of the estate of a mmor’

under Act XX of 1864, is {not an officer of Government within the meaning of
8. 32 of Act XIV of 1869 ag amended by s. 15 of Act X of 1876.

" An officer of Governmenh in order to come w1thm those enactments, must be
a party o a sum in his oﬁcml capacity.

* Qivil Reference No, 6 of 1880,
g3l
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