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{X of 1877); which sections are analogous to . 246 of the Civil:Proce’dm:e 1880
Code (VIIL of 1859). By that art. 11 the institution of such suits is AUG.17.
limited to one year from the date of that order. ' -
.~ For these reasons we hold this suit to be barred: bar ty 15 of sch IIw APPEL- -
of Act IX of 1871.. We, therefore, must reverse the order of t,he Dlsmcb . LATE-
Judge, and restore that of the Subordinate Judge. & - v .= . CrviL.
The plaintiffs are to pay to the defendants their costs of the suit and a l;_ﬁ-ll
of both appeals, in 80 far as the defendants, respectwely, have mcurrea CEER
guch costs. :
-7 Wae do nob desufe, by anything whlch we have sald in this case to
mpair the authority of Lalchand Ambaidas v. Sakharam (1) it bemg a
case in whlch the plaintiffs had not mtervened under s. 246.

Order reversed

- & B, 619, ‘
[619] ORIGINAL CIVIL.
Before Mr. Justice West

- THE T,ONDON, BOMBAY AND MEDITERRANEAN BANK, (Plamtzﬁ) .
MAHOMED IBRAHIM PARKAR (Defendant)*
[18th April, 1880.]

Practice—Hxrpenses of witness —8ervice of summons on ths wrang persm—Erwneous
. description of defendant in plaint-—Dismissal ol suit, " .

A witness is entitled to be paid his expenses by the party abt whose lnsta.nce
he has been summoned although he has a.pphed for them before giving. his’
evidence., . ot

-In a suit btought bv the pla,mt;lffs agamst 4] t;he summons was by mistake,
served upon B, who thereupon filed a -written stateme;nt; denying his.lability
and alleging that he was erroneously described in' the'title to'the plaint. * On the
day of the hearing of the case the plaintiffs’. agent saw B for the first nme, and
ascertained that he was not the real defendant in the suit.

Held, that B having done nothmg to mislead the pia.mtiffs ag to his xdentity,
was enﬁmed to hig costs of suit. '

Held, also that the cass haviag comae on for hexmng and there bemg nothing.
to show that the plaintifis had been in any way decexved by B the proper
order to be made was for the dismissal of the sult :

[R 28 B. 647 =6 Bom. L. R, 1025]

SuIT to recover Rs 2 000 from the defendant as'a contrlbubory of the
plaintiffs’ bank, :

In this case the summons addressed fo the- defenda.nt; '\Z[a.homed‘
Ibrahim Parkar, had been served not upon.the defendant, but upow: one
Mabomed Ibrabim Parkar valad Liootfooddeen Parkar, by affixing a copy-
on the door of his house. - He thersupon filed a. written statenmient deriying
his liability, and allegingthat he had dever held: shares in the plamtlﬂ's :
bank. In the last clause of the written statément he stated that -’ the
description given .of him in the title of the plaint was altogether wrong:
and.erroneous.” ; The wribbeu statemenb wa’s signed*b.'y him in’full in:'the:
usual manner, ° - S e s R I A I A

* Suit, No. 518 of 1876.
© (1) 5 BH.C.R.A.0.7. 139,
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The case came on for hearing on the 13 h March 1880, as a shork
cause, and on that day was transférred, on the application of the plaintiffs,
to the long-cause list. The plaintifls’ agent, who was acquainted with the-
real defendant, not seeing him in Court, [620] had his suspicions aroused,
and on the following day the plaiatiffs’ solicitor wrota to the solicitor of ",
Mahomed Ibrahim valad Liootfooddeen Parkar, requiring them to produce
him for identification. An appoictment was accordingly made for the:
29th March, bub on that day he was not in Bombay. Two other appoint-
ments were subsequently made, viz., for the 10th and 12th April, but on
both those davs tne plaintiffs’ agent was unable to attend, being neces-
sarily ‘absent from Bombay. He did not return uantil the evening of the-
12th Aopril, and on the 13th the case came on for hearing, On that day
tbe plaiotiffs’ agont saw Mahomed Ibrahim valad Lootfooddeen Parkar,
and then bacame aware that he was nob the real defendant in the suit.

Counsel for the plaintiffs at once communicated the fact to the Court,
and stated that the plaintiffs had po claim against Mahomed Ibrabim.
valad Lootfooddeen Parkar, and had never inbtended to proceed against
him. It was further alleged that the summons had not besn served upon:
him. :

Evidence was tharenpon given as to the service of summons, and the-
Court found that the summons had been posted on the house of Mahomed
Ibrahim valad Lootfooddeen Parkar, and ordered the plaintiffs to pay his:
gosts and was -about to dismiss the suit : whereupon .

Starling (with nim Farran), for the plaintifis, objected to the dismis-
sal of the suit. _— ‘ ' '

The right order wouild to be to set aside the service of summons and
all subsequent procesdings. A suit can only be dismissed against a real
defendans. If the plaintiffs had been purposely misled, they ought not to
be deprived of their remedy against the proper defendant Meraservice of’
summons does not make a person a defendant: Walley v. McConnell (1)..
Counsel also referred to Archbold’s Practice (13 ed.), pp. 232, 233, 236;.
“Richards v. Hanley (2) ; Walker v. Medland (3): Eelly v. Lawrence (4).

JUDGMENT.

19t April, WesT, J.—Before dealing with this case on its merits I
will dispose of the question, raised yesterday, as to the expense of the wit-
ness Sakharam, who applied to the Court, after he had [621] given bis
evidence, for the amount of his travelling charges and maintenance. It
seemed to me a matter of course, as being a matter of common justice,
that a witness should be paid his expsnses by the party at whose ios-
tance he had besen summoned; but Mr. Starling, for the plaintiffs, relying
on para, 2 of Chap. V of the Rales of ths High Court, objected. that the -
witness, ‘not having made his claim before giving his evidence, could

. now recover any.sum due to him only by a-suit. No order such as I

proposed to make, it was contended, had ever been made .at this side of

- the Court. . The assertion seems not to -have been altogether warranted. - '

On inqui'ring from the Chief Justice I léarn that he has frequenily made
orders for the paymens of witnesses’ expenses after they had given their -
depositions. The case, indeed, is exactly covered by No. 188 of the Rules:

-of the late Supreme Courf, which says: ‘‘Witnesses in civil suits, who:

kave been not paid such reasonable sum for their expenses as -the Court )

(1) 13 Q. B. 903, I, " (2) 10 Jur. (Q. B.) 1057,
) 1 Dow. & L. 152. o © ' (4)'93L. 3. Ex. 197,
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shall- thmk ﬁn, may apply t6 the Courb at any time in person to enforce
the payment of such sum as may be awarded to them.”

“The object of the rule cited. by Mr. Starling is to provxde witnesses
with an additional security that they shall not be placed "in a worse
posmon for having readily diseharged their duby.. Onee sworn, a witness
“must give his evidence, even though  his expenses have not been paid;
but he does nob eease, on that account, to be under the protection of the

‘1880
APRIL 13,

ORIGINAL.
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i B. 615,

Court . which has commanded his attendance. The plaintiff must, there-

fore, pay the reagonable expenses of the witness Sakharam. . His attorney
will see that this is done.- In case of digpute, the Prothouotary may
sottls whab is reasonable, subject, if necessary; to the further order of
the Court. The Prothonotary may apply tothe payment of the witness's.
reasonable expenses, as thus. ascertained, such funds as he may have
in his hands belonging to the plaintiff and on account of this suit.

There is another witness, Narayan Kalidas, - subpcenaed by . the
plaintiff, but not examined, whose expenses raust sxmlla.rly be provxded for
by the plaintiff,

.The case betwean the part:es now before mais a ‘curious one, bub
one that turns upon a very simple issue. Mahomed Ibrahim valad Loot-
fooddeen Parkar says he was summoned a3 defendant, [622] and claims his
costs. For the plaintiff it is answered that this man never was summoned,
that he has been put forward by another person who was summoned, and:
that he has Wﬂfullv endeavoured to prevent the plaintiffs’ agent from re-
cognizing him'in good time s0 as to repudiate any claim against him, and
to bring the intended defendant before the Court.

‘[His Lordship, after discussing the ovidence whreh had been given
with' reference $o the service of the summons and the conduct of the
ostengible defandant, . was. of opmxon that bhe summons had been served
upon him, and continued :-

The ost:ensuble detenda.nb Mahomed Tbrahim valad Lisotfooddeen being
thus prima facie entitled to his costs,, I do not:find apything in his conduct
here to deprive him' of that right." He said from. the ‘first who he wag,
and that he was not answerable. 'Mr. Stead (the plaintiffs’ agent) attached
no weight to his signature' or his denial of responsibility; but for that.
Mahomed Ibrahim is not responsible.. There was no .obvious avoidance
of recognition on his parf or mxsleadmg of ‘the plaintiff or his atborneys.
The professional correspondence is simply of the usual typs and implies no
- misconduct on ons side or the other beyond a cerba,m wa,sbe of paper and
accumulation of expenses.

Mahomed Tbrahim valad Lootfooddeen must bherefore, have hlS costs.

of this suit.-

The next point for decision is whe! her the order now bo be made

should be one dismissing the suit or an order merely setting aside the -

. gservice of the summons on the ostensible defendant and all proceedings
‘subsequent to. such servies. I am of. opinion that the suit should be
dismissed.
" . Generally the person‘sarved with a sammons is defendant. If the sum-
mons is plainly directed to somsa one else, this is not go; but in the present
case the person served bore the nams mentioned in the'summons. - A decree
obtained in his absence would have been executed against him in spite of
‘any assertions,.on his. na,rb of a mistake having been made. Having no
reagson fo raise a plea of misnomer, the person served put in his written
statement denying the claim. - No notice was given to him' of abandon-
ment of the claim. 'On the application of the plaintiff -the suit was
BI~116 .
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1880  [623] placed on the long-cause list, and it is only now, when it comes

APRIL 13, on for hearing, that the plaintitfs say they have been migtaken as to the

person. -No doubt they have ; but still they have made the person thoy have
“ORIGINAL gummoned defendant, and the case having reached this stage the proper

Civin. order appears to be one for dismissing the suit. The Haglish cases cited

" B_-ﬁ-lg do not seem opposed to this literal adherence to the Code of Civil Procedure.

* In the case most relied on, viz., Walker v. Medland (1), a person not really

sued, or of the name of the person sued, voluntarily put himself forward,

and persisted, in spite of notice, in signing judgment of mnon pros.

The judgment, as obtained by a trick, was set aside. Here there has

been no trick. Richards v. Hanley (2) rested- on the defendant’s

having taken staps towards a judgment of non pros, when he knew that he

was nob the person sued, and apparently had falsely assumed the defend-

ant’s name. The wrong description in this case would not have saved the

defendant, whose name and present address had been sufficiently given.

By appearing, the defendant summoned acquiesces in being sued in the

nameused to summon him, and when the case then comes to a hearing,

there having been no fraudulent trick which the Court should detfeat, the

proper order is for the dismissal of the suit, which is the order that I must

make, ’

Suit dismissed.

"Attorneys for the plaintiff. —Messrs. Tobin and Roughton.
Attorneys for the defendant. —Mr. Mansukhlal Munshi.

3 B. 624.
[623] ORIGINAL CIVIL.
Before Mr. Justice West.

TULSIDAS DHUNJIEE Plaintiff v. VIRBUSSAPA AND ANOTHER,
Defendants.* [28th August, 1880.)

Deokkhan Agriculturisis Relief Act (XVII of 1879),' s.2,cl, (w); s. 11 —Agricu'lturist.‘

The Dekkhan Agriculturists Raliet Act (XVII of 1879) jis not limited in ifs
apolication to suits for sums not exceeding Rs. 500,

The effect of the refersnce, in s. 11 of the Dekkhan Agricalturists’ Relief Act,
to cl. (w) of s. 2 is to ke all suits of tha kinds therein deseribed when brought
against an agriculturist cognizable by the local Courts and by them only, }

Section 11 extends to the whole of British India as to suits brought against
agriculturists of the description given in's. 2. -

I a suit against defendants, whoswere residents at Sholapur, for Rs. 1,947,
the price of goods sold and delivered, the defendants moved for a pnstponement

.. of the hearing, in order that a commission might issue to take evidence at
. Sholapur, alleging that by the evidence thus obtained they would be proved fo .
. be agriculturists within the meaning of the Dekkhan Agriculturists Act, and
consequently under s. 11 could only be sued at Sholaput. The Court granted
the commission, holding’'that if the defendants established that they wers bona
fide agricu{tutists, they wets exempt from the jurisdiction of the High Court.

A man must have gained his livelihood by farming, for- at least one full

agricultural season, to have acquired the condition of an agriculturist under
.- the Act. ) . . ) ‘ :
{F., 14 B.387 (389); 13 Ind. Cas. 228=5 8.L.R. 179; R., 13 B. 600 (625); 15 B."
30; 16 Ind.  Cas." 449 (452) =8 N.L.R. 107; 17 Ind. Cas: 621=8 N.L.R. 169.]1

Co : % Spit No. 338 of 1880, © 1.1 oo
sA1) UD. &:Le 189 1 - S 0 (9) 10 Jur, (Q.B.) 1057,
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