] PAKSU LARSHMAN v. GOVINDA KANJI ¥ Bont. 594
?. . ‘The Assistant J udge hag held that the documeub is inadmissible in
eVIdenee, because it is not registered ; and we are of opinion thab this deci-
gion is right. The plaintiff wishes to use the document, as an aeknowledg
ment of a right, titla. and interest in immoveable property, which xs
—a.dmlttedly of a-higher value than one hundered rupees. If admitted,
\m]l' ‘operate t6 declare ” such a right, title and interest, and it thus
appears to.come within the terms of 8.17 of Act XX of 1866 It also seems
to us to come within the mischief contemplated by the Act. Used as evid-
ence of title (and this is the only use which: ean be made of it under
" the old Limitation Acts) such a document indirectly prevents the extinction
of that title through the overation of the law of limitation. Under the
new Limitation Aet (No. XV of 1877) it wounld directly vroduce the same
offeet ; for by 8. 20 of that Act it would create a new-period-of limitabion
from the. date. of. the a.cknowledgmenb It an insbtrument, having this
effect, could be kept secret, it is clear that the intention‘sf the registration
1aws would be liable to be defeated. A purchaser ot encumbrancer, desl-
ing with a person who bad, apparently," acquired | ‘4 good title by twentv-
years possession, would have no security that there might not be in
.existence a written acknowledgment [594] by such person, eontaining a
declaration of the title of some previous owner, #nd thus eﬁ'ecbually
préventing the acquisition of any title by himself; :

. Wae are, therefors, of opinion that the document Ex. No. 3, if used
as evidence of title, comes within the letter and the spirit of those
provisions of the Registration Acts’which require - declarations of title to
Do registered ; and we, accordingly, conﬁrm the - decree of bhe Assxsta.nt
Judge wnth costs : . o e

Decree aﬁirmed.

»

#B. 583=5 Ind. Jur, 527. -
APPELLATE CIVIL,
Before Mr. Justzce M Melvili and Mr J’ustzce Kemball

—e

. PARSU- LAKSHMAN (Orzgzml Plamtzﬁ) Appellamt », GovaA
KANJI AND ANOTHER (Original Defendants) Respondents
[3rd August, 1880.] - A

Mortyage—Sale—Evzdence—Oral emdence when admzsszble, ta prove that an anparent'

sale is a mortgage~The Indian Evidence Act (I of 1879) s, 91,92 and 115,

A party, whether plaintiff of. deféndant, who sets upda. contemporaneous oral
agreement as showing that an dpparent sale was really. a mortgags, should not
be permitted-to start his case by offering diredt parol evidence of such oral agree-
ment ; but if it appear clearly and unmlsta.kea.bly, from the conduct of the
pames, thit the transaction had been treated by them a8 a mortgage, the Court
will give effect to it as a irortgage, and iiot as a-sald, dnd. therefsre, if it Be
pecessary to ascertain what were the terms of the“mnrtgage; the Jourt - will fdt

that purpose allow parol evidence to be given of the original orat agreemen(: "o

Damoddee Paik v. Kaim Taridar (1} dissented ftom

Although parol évidenioe will ridt be adniitted to prove dxteotly tha.t. slmulta.-
neously with the execution of 4 bill of sale there was an'oral agreeatbnt by Wiy
- .of défeasance; yét the Court will Iook to the sitb<equsnt Gonduct of the-paviies;
and 1t it clearly appears from sueh conduct that the. apparenh vendee n‘eahed thﬁx
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_transaction as one of mortgage, the Gourh ‘will glve effecs to it a8 & mortgage
and nothing more,  °

It ig & mistake to reject evidence of the conduct of. patmes to a wntten con«
tract on the ground that itis only an indication of an unexpressed unwrittern
‘contract between them. Conduct ‘is, no doubt, evidence of the [895] agree-
ment out of which it arose ; but it may be very much more. In many cases’
it may amouuat to.an estoppel In such a case it is clear that evidence of cone
duct would be strictly admissible under s. 115 of the Indian Evidence Act (I
of 1872). And, even when conduct falls short of a legal estoppel, there is nothing
in the vadence Act which prevents’is :from bemg proved, or, wben ptoved,
frox being taken int6 consideration.,

Courts of Equity in:England will always allowa party (whetber plaintiff or
defendant) to show that an assignment of an estate, which. is, on the face of it,
an absolute conveyance, was intended to be nothing more than a security fo:
debt, and they will not only look to the conduct of the parties, but will admit
mere parol evidence, to show or explain the real intention and purpose of the
parties at the time. The exercise of this remedial ]unsdlctlon is justified on two
grounds, viz , part-performance and fraud.

Tha Courts in Indiaare not precluded by the Indian Evidence Act from ex<
ercising a similar jurisdiction. The rule of estoppel, as laid down in s. 115,
covers the whole ground covered by the theory of part-performance. That sec~
tion -does not say that, inorder to constitute an estoppel the acts which a
person bhas been induced to do, must have been acts prejudicial to his own
interest, lis termsare sufficiently wide iomeet the case of a grantor who hag:
simply been allowed to remain in possession, on the understanding and belief
that the transaction was one of mortgage. and thus every instanceof what the

English Courts call pa:t-perfomance would be brought within the Indian rule
of estoppel

But tke ground upon which thls Junsdxct.lon oi the Gourts in India may most
‘safely- ba" rested, is the obligation which lies apon 'théi tb prevent-fraud. - The
Courts will not allow a rile or even statute, which was passed to suppressfrandy
to be the most effectnal encouragement to it, and accordingly, in England the’
Courts, for the purpose of preventing fraud, have in some cases set aside the com-
mon-law rules of evidence and the statute of frauds, .-The Courts in Indiahave
the same justification in dealing similarly with the obstacles interposed by the
Indian Evidence Act. In thus modifying the rules laid down by ss, 91 and 92
of that Act, the Courts will not be acting in opposition to the intention of the
Leglslat.ute, which by epacting the provisions of 8, 26, cl. (c) of the Bpecific
Retief Act (I of 1877) has shuwn an intention to relax ‘the rules of the lndian
Rvidence Act, 80 as to bring them. mto conformity with the practice of the
English Conrts of Chancery.

Quare —Whether proviso (1) to s. 93 of the Indian vadence Act is not large

- enougb to les in evidence of such subsequent;conduct as in the view of the Courf
- of Equity would amount to fraud, and would entitle a grantor to a decres res-
training the grantes from proceediag upon his document,

[Diss., L.B.R. 100 (F. B) F., 2 LLB.R, 1; R., 21 B. 704(708); 9 O. 528=12C.
- L.R. 267; 9C. 898 ‘10 G, 764 ; 13M 494 16 M. 80; ¢ Bom.L.R. 10687
12C.L.3. 95 \34)=6 Ind. Cas. 346 2 C.P.L. R. 125; 10 Ind.. Cas. 1004 =27 P.
R. 1911=191 P.L.R. 1911,=118 P.W. R, 19113 L B.R. (187%—1892) 5887
L B.R. (1893-1900) 1564; 3 N.L.R. 19; 72 P R, 1901=114 P.L.R. 1901;

* U.B.R. (1908), 2nd Q. Ev1., 94, p. 153 D 9 C.W.N. 178 (l83) 1

THIg was a second appeal from the decision of Rao Bahadur Mahadev
Govind Ranads, First. Class Subordinate Judge of [596] Khandesh, at

Dhulia, with appellate powers, reversmg the decree of the Seeond Glass
Subordinate Judge of Yaval.’

~The plaintiff sued to recover possessmn of bwo houses Wlbh appurte- :
na.nces, and some lands, situated in the village of Moregaon, of the Savda
Taluka. He alleged that the defendants Nos.1 .and 2 conveyed the.pro-
perties, mensioned above,bya deed of sale dated”thie 6th of “August, 1874.
He also alleged that defendants Nos. 1'and 2 sold some of the properhles
o defendants Nos. 3 and 4 who' were in occupatmn of hhem.
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. Dofendants Nos. 1 and 2 contended {(snter alia) that the plaintiff indu-
ced them to execute the deed of sale; that the original understanding bet-
ween the plaintiff and themselves was that the plaintiff should hold the pro-
pertles as security for the sums advanced by him, and that the plaintiff
gave a written agraement to the. defendants by whlch ‘he undertook to
pay to the defendants Rs. 200 a year penalty in the event of his failing to
observe ‘thie agreement; that, in further pursuanece of the said understanding

“and a.greemenb the plaintiff did not take possession ofany part of tha’
properties in question till June, 1876, when an account was made up
between them and the plaintiff, and in aceordance with the settlement
then arrived at, the said defendants made over to the plaintiff temporary
possession of certain of the properties in full satzsfactlon of the ba.lauee
due to the plaintiff.

“Defendants Nos. 3 and 4 set up their ownershxp

The Subordinate Judge held it proved that, though the defendants

. Nos. 1 and 2 executed the deed of sale, the counter agresment set up by

the defendants was also entered inio by the plaintiff, and that it was not
intended by the parties that the plaintiff should have  possession of the

properties as full owners of the same. He, howaver, rejected the counter-~

agreoment, as it had not been registered, and passed a deeree in favour of
the plaintiff, referring the defendants Nos. 1 and 2 to their remedies, if
any, under the agreement; by a separate suit.,

The chief issue raised in appeal was, ** what was bhe real character of :
‘the transaction represented by the deed of sale ?” The Court held it: to.

be a mortgage, and, therefore, reversed the decree of the lowet Cour\: a,nd
‘rejected the' plamtnﬁ’s claim, . - :

The vlaintiff appealed to the ngh Court. ;

[597] Shantaram Narayan, for the appellant; "

» Rao Sabeb V. N. Mamdlzk for the respondenbs

J UDGMENT

The aubborltles cited on elbher side are menmoned m the followmg
]udgment delivered by .

‘M. MELVILL, J.—This sum was broughii to eJect the defendants from
corfain lands and houses which the plaintiff claimed bv virtue of an instru-

ment of sale executed by the defendants. The defence was that, although.
the instrument, relied on by the plainbiff, was, upon its face, ‘an absoclute
.conveyance, yet the consideration was, in reality, a loan, and it wag.

agreed bebtween the parties that the property should be treated as security
for the debt, and that the p]amtxﬁ‘ should reconvey whenever the debb
should be dlscharged

It appears that, simultaneously w1th t;he conveyance, a written agree-.
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ment of some kind was executed by the plaintiff to the defendants,  This

document is not in evidence, having been rejected for want of registration.

- But, from the description of its contents contained in the defendants’ -

- written statement, it ‘would seem that it ‘was ‘pot in itself an’ agree-
.ment in defeasance of the conveyance, bu} merely a promise to pay
damages in the event of the plaintiff failing to act up to the understandmg
between the parties. What we have, therefore, to deal with, is a written
conveyance accompanied by an.alleged oral agreement, on the part of the
vendee that: the contraet’ should be treated as ove of mortgage, and not of
sale.
The learned ‘Subordmate Judge in the Court below 'has held the oral
agrespent; fo - be -proved;- partly -by-direct parol evidence.of: the agreament,

..905
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and partly by the conduct of the-plaintiff, which was éonsistent with the
character of & mortgagee, but inconsistent with that of a purchaser ‘The’
Subordinate Judge has found that the so-called purchase- -movey was far
below the value of the' estats ; that, for two years after the conveyance,
the defendants remained in possession, not as bena.nﬁs, but ag owners; and’
tbat although the plaintiff was ultlma,tely put in pogsession of a portlon
of the lands, this was done, nob in pursuance of the original conveyance;
but in consequence of an adjustment of accounts, [598] and a fresh:
arrangemenb between the parties ‘for the repayment of the balance.

"There is no doubt that, under the circumstances stated by the
Subordmat;e Judge, the Court of Chancery would admit parol evidence of
the oral agreement, and would restrain the plaintiff from prosecuting his,
action of e;ectment Lincoln v, Wrzqht(l) The question which we have
to determine is whetber the provisions of ss. 91 and 92. of the Indian
Evidence Act preclude a Court of Equity in this country from exerclsmg -
the same remedial jurisdiction. '

: The result of the most recent declslons of tbls Court appears- to be‘
that, although parol evidence will not be admitted to prove directly that,
simultaneously with the éxecution of a bill of sale, there was an oral agree- .
ment by way of defeasance, yet the Court will look to the - subsequent.
conduct of the parties(2); and if it clearly appear, from such conduct, that.
the a.ppa.rent vendee treated the transaction as one of mortgage, the Court
will give effect to it as a miortgage; and nothing more. The 'same distine-
tion, between direct parol evidence of an oral agreement and evideoce of
subsequent conduct, was dr&wn, and given effest to, by the Caleutta High
Court in the Full Bench case, ' Kashinath Chatterji v.- Chandi -Churn
Bannerji (3). The caze was declded before the Indian: Evidence Act
became law ; but the majority of the Courb insistéd upon the application
of the common-law rule of evidencs, the,h a written contraét cannob be
varied by parol evidence. Bub having insisted upon that ruale, Sir Barnes -
Peacock went :on to say : - If possession did- nob a.ccomoanv or follow
the absolute bill of sale, it Would be a strong fact to show 'that the trans-.
action was a mortgage, and not.a sale; and it, therefore: hiscomes material
to try whether thé plaintiff wags‘ever in possession; and [599] forcibly dis--
possessed, s allégad. by him, and whether, having. reference -to the .
amountof the alleged purchase money advanced, and to the valie of the .
interest alleged to be sold, and the-scts and conduct of the parties, they
lntended to act upon the deed as-an absolute sale or td treat’ the transac-, .
tion as & mortgage only ¢ for I am of opinion that parol-evidence is admis:
sible to explain the acts of the partles ag, for example, to show why the
plaintiff did- vot teke possession in pursuance of the bill of wale, if
it be found that the defendant retained possession, and that the plaintiff
never bad possession, as alléged by him, snd was never forcibly dlsposseSI- :
ed.” The'case was, sceordingly, vemanded to the lower Céurt totry the:
following issue, viz:— Whether, having regard to the acts and‘conduct of
the parties; and having réfewstice to the “amount of the - alleged mirchaéé-

, monev, and the real value of the m{sereisfi alleged ﬁo be 301&, bhe partles '

5 (1)4DeG.ande 16, 00 d i ‘
(9} Banapa v.: Sundardass, 1 B. 333 Hdsha Khand ¢ Jesha Prpmqr S A '?09
of 1877, Printed Judgments for 1878, p. 24 ; and sea infra. note p.. 609, 8.A. 3530of
A878, 23rd January, 1879 ; B.A. 429 oi 1879 25th Februamy, 1880. - See, .algo, Bapu]t
Apajzv Senavaraji, 2Bom. 231, 7
{8) B:W, R, B88% Fuall Bradh Hitlings; Sﬂp@ Vol, B g3+
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intendad the dpefl to operate as an absolute sale, and trea.bed tiha tra,nsac-
tion as an absolute sale, or as a:mortgage only.
\ In a very recent case in the Caleutta High Coart, Dazmoddee Pazk
v. Eaim Taridar (1), which was a‘case on all fours w1!;h the present’ case,
Mr. Justice Jaekson has criticided the decision in the Fuall Bench case,
{which he characterised as'a ]udgmenh of three Judges against two,} and
made the following remarks :—'“We have no doubt that ' the Judgeis in
arror in thinking that the parties are at libetty to rely upon the avidence
faronished ‘by the conduet of parties for the purpose of varying, adding fo,
or subtracting from the terms of a written contract. .= The evidence so
given, can only be evidence of an agreement which, as it was not written,
must have been oral ; and that is in distinet violation of the ferms of
8. 92 of the Evidence Act.” *And then, referring to the case of Madhab
Uhunder ‘Roy v. Gangadhar Shamant \2) he says : I observed in thab
case— I confess that I have some difficulty in comprehending the
distinction between the adinissibility of evidence of a verbal contract to
vary a written instrument, and the admissibility of evidence showing the
dcts of the parties, which, -after-all, are only-indications of ‘such "unex-
- pressed unwritten agresment between the parties ;' [600] and Mr. Justice.
Markby said: ‘It seenis to..me very difficult to understand fhe distine-
. tjon, there drawn, between evidence of a parol agreement contra.dxctlng the

terms of a wriften contract being madmxsslble, and evidence’ [6f the con:.

duet 7] *of the parties contradicting the terms of such a contract being
admissible.’ )’ . Mr. Justice Jackson then. goes’ ‘on to refer to the Reglstra.bxou
Act, and remarks on the extrems inconvenienes of allowing varties fo show
by evidence of conduct that what had been regxstered as a blll of sala was
really.only a mortgage.

.. This decision ig directly opnosed to the current of declslons in this
Court and o the Calcutta Full Bench case referred to. It ig true that
" two out of five Judges dissented from the judgment in the Full Bench
.case; but tha difference of opinion was not as to the relevancy of evidence
of conduct bnt as.to the ‘admissibility  'of - parol evidence of the original
oral agreement.  The minority 'was in favour of the admission of such
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evidenes ; and, havmg regard to the practice of the Court of Chancery,'i .

{though it was not on this that the Judges relied,) I am :disposed to think

- that the minority was right : see Bholanath v.: Raliprasad (8). At any rate,

the opinions of the dissenting Judges, far from supporting the view taken
in Daimoddee Paik v. Kaim Taridar (1), was even more strongly opposed

to it than was the view taken by the majority. The objections  to. this.
view, in so far as they are founded on the Registration Act; do ,notappea.r

o ms of ‘much weight; for, of course, a purchaser from the apparent vendee;
who had no totice of any oral ‘agreement modifying the orxgma.l bill ot
gale, would take an' absolute fitle. Finally, I must observe, in regard

to Dzmmoddee Pazk's _ease, that it seems to me a mistake to say' that the .

acts of the parties “ are, after all, ‘only indications of the unexpressed',
- unwritten agreement between the’ partles Conduct -is, no doubt, evi
dence of the a.greemenb out of whieh it arises; buf it mav be .very, much

rfnore In‘many sases it may amount t6 ‘an . estoppel 1f the holder of
an a.bsohbd bill of the sale werg. not only t6 allow the vendor to- remain in
: possessmn but wers to take mteresb ‘from hxm on “'the. alleged purcha.se-

{£601] money, o allow him to go on improvidg ‘the propert‘.y, 1 concelve '
!bha.t any’ Gouﬂ; would hold'that” the so-called vendee was ‘estopped from g

(11810800, 557 01 (2) 11 WoR. CR. 450 7+ (3y'8'BILIR. 89,
| 1907
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enforeing his bill of sale. The answer to-him would be, not' that his
conduct was evidence of an oral agreement converting the sale into .
mortgage, but that,whether. there had been such an agreement or not;
he bad by his conducb led the defendant to: believe that he would treat:
the transaction as a mortgage, and that, on the strength of such belief, .
the defandant had been induced to pay money which he would not othet‘v
wise have paid, and that under such circumstances the plaintiff was.
estopped from denying that the original transaction was one of mortgage.
In such & case it is clear that evidence of conduct would. be strictly
admissible under s. 115 of the Indian Evidence Act. And, even when
conduct falls short of a legal estoppel. there is nothingin the Evidence Act
which prevents it from being proved, or, when proved, from being taken
into consideration. On what grounds, and to what extent, it should

be taken into consideration, I shall presently proceed to consider.

I'may here, in passing, remark that it is not only in cases of mort-
gage that this Court bas drawn a distinetion between parol evidence of a
transaction and evidence of conduect indicating such a transaction ; and
while compelled by law to reject the one has not felt itself precluded

. from admitting, and acting upon, the other. Section 206 of the Civil

Procedure Code (Act VIIT of 1859). provided that no adjustment of a:
decree should be recognized by the Court, unless such sdjustment were.
made through the Court, or certified to the Court by the decree-holder.
This was equivalent to a prohibition’ a.gamst receiving varol evidence of
an adjustment made out of Court. - But in Chango v. Kalaram (1), Couch,

O. J., while insisting on the necessity of the strictest compliance with.:
s. 200, decided that, when adecres-holder had once removed an attachment
placed by him, or discharged his debtor from prison, the presumption: :
from his conduct was that his decree had been satisfied, and that, unless

he could explain away his conduct, he was" precluded from proceedmg
further in-execution.

[602] These considerations prevent me from attaching so much welght‘ ,
to the judgment in Daimoddee Paik’s case as to be induced by it to deparb
from the line laid down by the previous decisions of this Court and of the-
Full Benech at Caleutta. Before I can hold those decisions to be wrong, I
must be satisfied that they are opposed to the doctrine of Courts of Equity
in England, or, if not, that Courts of Equity in India are prevented by the
statute law from applying the same mmclples whlch regulate the D['dmtlce
of the Court of Chancery..

Now, nobhmg can be clearer on the cases than that the Court of
Chaneery will allow a party, (whether he be plaintiff or defendant), to show
that an assignment of an estate, which is, on the face of it, an absolute
conveyance, was intended to be nothing more than a security for debt.

. And, in order to establish this, it will look, not only to the conduct of the 7

pa.rtles, but will admit mere parol evidence to show or explain the rea.I
intention and purpose of the parties at the time,

In Murphy v. Taylor (2) it was stated that * the control which the.
Court exercises in cases of this nature, is exercised in-order to'prevent &
creditor from oppressing a distressed debtor.” And Mr, apence (3) places

~ the jurisdiction upon the same ground.. " The principle,”’ he says, ‘on.

which evidence is admitted in these cases against the import of the. dee;} o
appears to  be, that from the relative helplessness. of the borrower it is

(1) 4 BH.C.R.120.  (2) 11r. Gb. Rep.92.. (3 2 Eq. Jur. 619, (620).
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likely that the lender may have omitted to cause the deed to be so prepar-
od as to represent the real nature of the transaction.” I need hardly say
that, if this consideration be sufficient to induce the Court of Chancery to
-axtend its power of protection to the farthest possible llmlts, the same *
_motive must operate, even more strongly, upon the Courts in this country.
There is no country in which distressed and illiterate debtors are, rela-

tively, so helpless and so much ab the merey of their better educated

¢reditors. I have been informed that, since the Deccan Agriculburists
Relief Act became la.w, the money-lenders in the Deccan have, with'a
view to evade the inquiry into mortgage transactions- which the - law
ptescribes, been generally insisting, as a condition of further advances,
that the oultivators should sign instruments purportmg [603] to be
absolute transfers of their lands. If this be so, and if (as is likely) the
understanding of the cultivators is that they are only assigning their lands
as seourity for their debts, it is specially desirable at this moment that
our Courts should not part with their protective jurisdiction, unless it be
very clear that the law has taken the power out of their hands.

In order to determine this, it becomes important fo consider upon
what principles the Court of Chancery has assumed bo exercise this
remedial jurisdiction ; and, if the same principles ba found to be applicable
to this country, then to determine whether the restrictions imposed by
our statute law are so much more stringent than in England, that our
Courts ocannot, like the Court of Chancery, hold bhemselves iree to do
what justice and eqult.y require.

‘The jurisdiction in question has, j m England generally, been made
to depend upon two grounds: the first, part- performa,nce the second,
fraud. - Mr, Justice Story (1) treats the sub]ect thus: “ It is upon the
ground of - part-performance,” -he says, " and to- prevent fraud, that the
Courts of Equity are enabled o treat an absoluts deed, given to secure a
debt, as a" mortgags, where the conditions of defeasance rests on . parol
merely. ‘And the American cases rest upon the. same ground, although
the pointis not so distinetly brought out, by the Judges, in illustrating
their judgments. The leading case in this country is put upon the ground
of fraud merely, in attempting to pervert a loan into a sale. The other
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cases have followed mainly the same ground of argument. ‘Bus it is obv1ous ,

that, whete the grantor continues in the oecupancy and use of the premises,

as owner, taking products and making improvements, which, but for the -

deed being a mere mortgage, would be a naked tort, and t‘.hls is acquiesced
in by the grantee, through a course of years, it is but fair and jus$ to treat
this as part-performance, and sufiicient to take the case out of the opera-
tion' of the Statute of Frauds, in equity, and thus to charge the party with

fraud who subsaquently attiempbs to pub a different consbructlon upon the

contract.”

[604] I dot not propose to refer at any length to the English cases
which make the jurisdiction to depend upon pa.rti-performanee only. ‘The

 doctrine of part-pecformance, in many of those cases, appears o me to have -
been stretched to an extrema ension ; and probably would not have been -

applied, if the Court of- Chancery had not thought it desirable to build
upon foundations which had been already laid. The case put in Mr, Justice
Story’s illustration, “in : which a -grantor bas been not only left in
.possession, but has been induced: to ~spend money in making 1mprove-
-ments, comes, as I have  already said, within the rule of estoppel_ Bat

(1) Story’s Eq. Jur. 5. 16222,
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when the grantor is merely loft in possession (which ‘is: a circumstancs’
in itself beneficial to-him), and is not induced to'do any act to his own
detriment, it appears to me somewhat fanciful and’ far-fetched to say (a.s~
the Courts in England have in some cases said) that the grantor’s:cons'
tlnued possession :amounts to a: part- performa,nce of. the grantee’s:-parok
promise, and that on this account the grantor is- entxtled to be relieved
from the Statute of Frauds. - I will only further observe upon this point
that, if any one is inclined to a.dopb the doctrine of part-performance -to

+ the full extent to which it has been -carried in the: English cases, he

need have no difficulty in holding that the rule of estoppel, as laid down
in 8. 115 of the Indian Rvidence Agt, covers the whole ground which is'
covered by the theory of part-performance; and under that view the
difficulty of the question which I am now considering at once vanishess
Section 115 does not say, in so many words, that, in order to constitute
an estoppel, the acts, which a person bas been induced to do, must bave:
been acts, prejudicial to his own interests. It merely says that.'’ when
one person has by his - declaration, aet, or omission, intentionally caused
or permitted another person to believe a thing to be true, and fo act upon
such belief,” he shall be estopped from denying the truth of that thmg,
The terms of the section are sufficiently wide to.cover the case of a.
grantor who has simply been allowed to remain in possession, on the;
understanding and belief that the fransaction was one of mortgage ; and,
thus every instanceof what the English Courts call part-performance would:
be brought within the Indian rule of estoppel. I am not, however, myself:
inclined either to adopt the English. doctrine of part-performance to the
[605] furt;hesb extent, nor to push the Indlan rule of esboppel to the samer
limit.

© The basis on Whmh I prefer to rest the jurisdiction of our Courts is the*
second of the two grounds which I have mentioned, viz., that of fraud.
This view of the question is:very clearly put by Lord J ustlce Turner in:
Lincoln v. Wrzght (1).. In that.suit, which was brought to restrain an.
action of ejeciment by erghb there had been an absolute conveyance:
by Lincoln to Wright, and the question wag whether a parol agreement,
in defeasance of the sale, could be proved by Lincoln. TLiord Justice Knight:
Bruce rested his judgment on the.ground of pa.rh-pelforma,nce, holdmg that
the naked fact, that Lincoln was allowed to remain in possession, was:
a part-performance sufficiens to take the :case out of the Statute- of:
Frauds. This, as I have already said, appears to me to have been an ex-.
tension" of the doctrine of part- performance to an extreme limit; and:
Lord Justice Turner eyidently felt this, and, a.ccordlnglv, proferred t;o base.
his ]udgment upon other grounds. He said: * Without reference. to'
the quesmon of part performance, on which I do nof think it necessary o
give any opinion, Ithink that the pa.rol evidence is admissible, and is
decisive upon the case. . The principle of the Court is that the Statute of .
Frauds was not made to cover fraud. If the real agreement in this dase
was that, as between the plaintiff and Wright, the transaction should be
a mortgage transaction, it is, in .the eye of this Court, a fraud to insist on
the conveyance as being absolute, and parol evidence must be admissible
to .prove the fraud. Assuming the agreemenit proved, the prineiple of
the old cases as to mortgages seems to me to be directly applicable. Hera
is an absolufe conveyance, when it was agreed there should ba a mortgage;
amd the eonveyance is insisted upon in fraud of  the agresment., The

()4 De G &I, 16,
910.
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question, then as I. view it, is whether thére was such an agreement. as.
this” bill - alleges ; ‘and upoa the. evidence I am perfect;ly satisfied that
there was. ™ k] *' * Besides, the agreement for the mortgage wag
Holy part of an entlre transaction ; and the a,ppellant; cannob asl concewe,
a.dopﬁ ona. part of the bransactlon, and repudiage the other.” -.

[606]  The principle on' which the jurisdiction is in thls Judgmenb
ma.de ‘mainly to depend, and on which the American Courtg have, as
Mr. Justice Story says, madeit exclusively to depend, is the obhgatlon laid
.upon Courts of Equiby to prevent the perpetration of fra.ud It is hardly:
necessary to observe thab this obligation presses upon Courts in . Indla,
with, ab least, as much weight as upon Courts in Hngland and America. .

‘I being thus established that the motive and the principle which have.
led the Court; of Chancery to insist on this ]umsdlchmn have,.at least, the
same force in this country as in England, it remains to consider whether.
the fetters imposed by the Indian Evidence Act are so much more,
stringent than those from_ which the Court of Chancery; has shaken
itseli free, that-our Courts may not (to use Lord Cottenham’s- expressive
term in Mundy v. Jolliffé (1) " struggle to prevent ” the great injustice
which would arise from permitting a party to escape from fhe engagemenbs
_which he has entered into.

: Now, if is quite true thatb there-is no Engllsh sbatuﬁe Whlch conta,ms
provisions exactly corresponding with those of ss. 91 a.nd 92 of the Indian
Evidence Act. But the rule of evidence at the common law is precisely.
the same, The provisions of the Statute of Frauds, . which prevent the
operation of parol contracts, are in their nature analogous and nof less
stringent. - Yes, in their determination to prevent advantage: being taken
of distressed borrowers, the Court of Chancery has set aside, not only
the rule of evidence but the Statute of Frauds, and in one case Langion
v. Horton .(2), even such special gtatutes ag the Ships Registry Acts. The
justification of its action has been that a Court will not allow a rule, nox
even a statute, which was introduced to suppress fraud,.to be the most
effectual promotion .and encouragement of fraud : Lancoln.v, Wright (3) ;
Booth v. Turle(4). Our Courts have the same 1ust1ﬁca.t1on ‘and the obstacle
interposed by the Indian Evidence Act is certainly net more formidable
than those which the Court of Chancery has pushed out of. its pabh.
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I would not, therefore, myself hesitate to follow [607] the. example ‘

of that Court, and, if necessary, in a. ma,tt;er in which. justice, equlby
and good cousclence so strongly reqmre ik, to .take the case out oi
the operation of ss. 91 and 92 of the Indian Evidence ‘Act. For, as
was observed by the Madras High Court (Krishnasi v. Subbaraya(b), when
dea.lmd with s. 206 of Act VIII of 1859, to whieh I have already had
occasion to refer, *‘ rules of procedure are applicable to all ordinary legal
means, and in such application cannot be modified by equitable considera-
tions: this results from their being rules of public law. They by no
means, however, exciude those exiraordinary legal means which are the
offspring of the principle, that fraud cannot be permitited to prevail.” _

I should; no doubt, feel greater difficulty in modifying any of the
rules contained in the Indian Evidence Act if 1 saw reason to think thab,
in so doing, I was acting in opposition to the intention of the Legislature.
But I see no such reason, but rather the contrary. The Indian Evi-

degoe Act contains, in the sect}ons referred to, the rule of the Enghsh‘

Y y &Or 167 (177). . (9) 5 Beav.. 9, (3) 4 De. G, & 3. 16.
{4) I.R, 16 Hq. 182, and see Btory’s Eq. Jur, 8, 154, (8) 7 M 387. :
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common la.w, very -elightly modlﬁedv bv eaulta.ble considerabigds. But,
when subsquently dealing with he aquitable jurisdiction pf bur’Courts,
the Lagislatura has shown the glearest intention to relax the provisions of
those sections, so ag 6o bring them mto conformity with the practice of
the Court of Chancary. Section 26, %el. (), of the Specific Rolief Agt
would undoubtedly enable a defendant in a suit for specifie relief to prove
an oral agreement for re conveyance, -in bar of the plaintiff’s conveyance.‘
and would thus let in' the rule enunciated by a Fall Bench of this Cofrt
in Dada Hona;z v. Babaji{1). If our Courts are toexercise this equitable
jurisdiction in one description of action, it is hardly to be supposed that
the Legislature does not intend them to exercise it in the other cases,
merely  because the form. of action is different. It may be hoped that;,
whenever the Transfer of Prdperty Bill is passed into law, the Legislature
will deal with this matter in such a manner as to remove all possibility
of doubt. '
~ Inwhat I ha.ve said, I have assumed, rather than declded that, in
order to establish the eqmt;able jurisdiction claimed, it is necessary to
trench ‘upon the provisions of the Hvidence Aat. [608] Those whose
scruples would prevent them from doing this (and I admit that we should
be very serupulous in such a matber) may persuade themselves that, fof:

" reasons on which T have already touched, the case may be brought within

the section of the Act . which relates to estoppel. Or they may thilik;

and thig'i§ a view which is certainly capable of bemg supported by argu-:
ment, that the case may be made to fall within proviso 1 to s. 92, which-
admits pa.rol evidence of fraud to invalidate a document. Itis true that.

it was held in Banappa v. Sundardas(2) that the fraud mentioned in the

gection, must be fraud contemporaneous with, and not subsequent %o, the
making of the document, and the Court refused to entertain the argument,”
which is suggested by Mr. Dart in his work on Veadors and Purchasers
(p. 954, 4th ed.), that the refusal to fulfil a promise may be taken to show”
that the promise was originally frandulent. But admitting that such an’
argumen$ can hardly be'maintained, I must still say that the wordsof .
the first proviso to s. 92 are very wide, and declare that any act of fraud
may be proved which would entitle any person to any decree relating to a

- document ; and it is not quite clear to me that these words are pot large

enough to let in evidence of such subsequent conduct as, in the view of &
Court of Bgnity would amount to fraud, and would entitla a grantor to a.'
decree restraining the grantee from proceeding upon his document.

* T have discussed this subjeet abt a length which to those who {a,re

" familiar with the practice of the Court of Chancery may appear unnsces-

sary.  Bubthe subjest is one of great importance, and the provisions
of the Evidence Act do, undoubtedly, import into it considerable difficulty..
Moreover, the decisions of this Court and of the Calcutta High Court
may well appear to the Mofussil Courts to be not easily reconcilable.
It seemed to me, tharefore, very desirable that those decisions should
be compared and cousidered with reference, not only to ‘each other,
but to the established practice of Courts of Bquity in England ; and
thas gome . clear and definite rule should be laid down, theh may,
serve as a guide to the Mofussil Courts in dealing - with ‘a questnon
which. they are very fraquently called upon to decide. . The rule
[609] which, on a considerdtion of the whole matter, appears to me most
consona,n(; boﬁh to the statute la.w and to eqmty and justics, i is thls, na.melv,

(W2B.H.C.R. 8. - . . . @)TB.g8s.
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“Abat a parby, whebher plaintiff or ’de"f-end%pt, who sefs up a contempora- ~ 1880
" meoud gral agreement, as showing thabsan spparent sale was really a mort- - Aue. 8.
. .gage, shall not be vermitted to start his gase by offering direet: parol evi- -
" .dence of such oral agreem®nt ; bus, if it appear clearly and unmistakeably, AFPPEL-
_from th® conduct of the parties, that the transaction has been treated by — LATE
- thém as a mortgage, the Court will give éffect to it as a morbgage, and not CIVIL.
.as a sale; and thereupon, if it be necessary to ascertain what were the -
#orms of the mortgage, the Court will, for that purpose, allow parol evi- % B. 594=
- dence. to be given of the original oral agreement.  As wag observed by 8 Ind.Jdur.
«Wigram, V.C., in Dale v. Hamilton (1), and also by Jessel, M.R., in ~ 527
“Ungley v. Ungley (2), the conduct of the parties shows unequivocally
“ that some contract, reconcileable with such conduct, must have taken place
between the litigant parties ; and the Court is, consequently, eompelled to .
sadmit evidence of the terms of the contract, in order that justice may be
done betwéen the parties. ' ) o _ PR
Some-of the indicia, from which a Court may infér that a' transaction
“must have been of the nature of a mortgage' and nob a sale, are enumer-
-ated in Bapuji v. Senavaraji (3). That enumeration is, of course, not
exhnustive ; but I 'see no use in attempting o add fo the number of illus- _
Xtrations. Every case, asit arises, muss be. decided on its’ own merits ; ,
and the instances given, ought to furnish a sufficient guide to the principle
“of decision. o : S e
: : 4 B. 609-N.=5 Iud. Jur. 533-N.

- NOTE.~—In the case of Hasha Khond ‘v. Jeska Premaji, WESTROPP, C.J., and
""M. MELVILL, J., on the 11th February, 1878, gave the following judgment :-—
-7 In such cases as the present, where one party alleges a transaction to be a mortgage
-and-the other alleges it to be a sale, the question which presents itself for considera-
tion is, whethsr cr not there continued to be a debs from the former to the latter—see
Goodman v Grierson (4) ; Bapuji Apaji v. Senavaraji (3); Murphy v. Taylor (5);
:Subabhat vi Vasudevbhat (6). The Exs. 8 and~9 are relied upon by -the defendant
-Jesha Premaji as deeds of male, ‘whereby the lands therein respectively -mentioned
were conveyed [610] to him absolutelyt’s But the form of the instruments it not conclu-
-sive. . Tf it appear aliunde, -as, for instance, by the conduct of the apparent vendee
‘himsslf, that the deeds were intended’ 'as mere securities for money, and that he so
treated them, a Court of ‘Bquity will deal with them as such accordingly. Now, the
books of the defendant Jesha Premaji have been produced by him on the requisition of
“the plaintiffs, and they contain entries (see Exs: 50, 51 and 52) which treat the respective
consideration moneys named in the alleged deeds of sale as continuing - debts due to the
defendant Jesha Premaji from Hasha, through' whom his sons, the plaintifis, claim.
-Of these entries, Exs. 51 and 52 show,. also, that, although® Ex. 9 was executed by
Krishnaji Vishvanath as -rominal vendor and-only attested by Hasha, yet the transac-
tion was really that of Hagha Krishnaji Vishvanath, being merely a trustes for him,
-as appears from the fact that Jesha Premaji treated the consideration money for that
-deed (Ex. 9), namely, Rs. (199) one hundred and ninety-nine, as a debt due from
Hasha to him Jesha Premaji. These entries, Exs. 50, 51 and 52, when put in evidence,
were, at the very least, sufficient to shift the burden of proof from the plaintifis to the
-defendanf, Jesha Premaji, but he has not attempted to give any evidence to contravene
their effect. On the contrary, he adinitted the genuineness and trath of those entries,
-and neither at the time. of their production by himself, or of.copies of them
as extracts being filed in Court, or subsequently, although opportunities were afforded
to him to put in evidence, did he give either oral or documentary evidence, which in
-pnywise neutralized or'explained away their effect, or showed that they related to other
transactions than those to which Exs. 8 and 9 related. It was incumbent on him to
-do this, but he parmitted the case to proceed to judgment without attempting to do so.
It must ‘be distinetly- understood that we do not deem it necessary to deal with
the question as. to whether. the  pofe-chitti (unproduced and unstamped as it is
“found to' have been) might bs ‘proved by other documentary or oral’ evidence,
<or with the. applicability of 8. 170 of the Civil Procedure Code of 1859 to this

(1) 5Hare381: - - “ "{2) L.R.'5 Ch. Div. 887~ (3} 2 B, 231,
{4) 2'Ball'and Beaty 274, (5) 1 Ir. Chan. Rep, 92. - ' - {6) 2 B. 113,
’ o ol3
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case, ~ We rest our:decision on the couduct of the defendant Jesha Premaji him.:
self, who treited the sums of Rs. (351) three hundred and fifty-one and Rs. (199}
one hundred and ninaty-pine, which coincide with the consideration moneys mention=*
ed in Exs. 8 and 9, as debts due to himself from Hasha, and offered no explanation or:
evidence to the contrary. For. these reasons we reverse the decree of the Assistant
Judge, and restore that of the SBubordinate Judge, with costs of snit and both appeals
to be paid by the defendant Jesha Premaji to the surviving plaintiff Mahadev bin
Hasha, The Subordinate Judge should have named a reasonable time (say six calen.-
dar monthsi within which the redemption money should be paid; but, as we are informed*
by the pleaders on both sides that the redemption money menhoned in the decree

of the Subordinate- Judge has been paid, and possession of the lands given to the,
plaintiff,. we deem it unnecessary to make any amendment in the Subordinate Judge’s
decree.

[Thns cage is also reietred to in 4 B. 594; 9 C. 528 (533).]

4 B. 611,

[611] APPELLATE OIVIL.

Before Sir Michael Roberts Westropp, Kt., Chief Justzce, and
. Mr. Justice F. D. Melmll

KRISHD{AJI VITHAL (Original Defendant No. 2) Appellant v.
BHASEAR RANGNATH AND OTHERS (Original Plaintif's),
- . Respondents®  [17th August, 1880.]
Civil Procedure Cades Act VIIT of 1859, s. 248, and Act X of 1877, ss. 280, 281, 282~

Limitation 4ct, IX of 1871. sr'h II arts. 14 and 15 and Act XV of 18‘77 sch I1.
11

-V (defendant; No. 1) obtamed a decrea against Waman, and, in exeeutlon
‘thereof, attached certain immoveable property as belonging to, his judgment-
debtor. . The plaintiffs, who were Waman’s five brothers, thereupon applied for
the removal of the attachment under 9. 246 of the Civil Procedure Code (VIII of;

. 1859), but their.application was rejected on the 24th July, 1875, and the pro=
: .perty ‘wag:sold by.the Court to K (defendant No. 2) on the 16th and- 17th Feb..
-ryary 1876 Tha ‘sale was confirmed on the 18th March 1876, The plaintifig
Jbrought.a suit on the 17th March, 1877, against V and K (the jundgment-cre-

diter .and auction-purchaser), alleging that the property was the joint ancestral
property of themselves and their brosher Waman, and was not liable to attach-
:ment and sale for his separate debt. They prayed that.the sale should be st
. aside. .-The Babordinate Judge dismissed the sait as barred by arb. 15, sch. II
of the lexcaslon Act (IX of 1871). His order was raversed in appeal, by the
District Judge, who held that art. 14, sch. II of the Limitation Act a.pphed to
‘the case. K. thereupon appealed to the High Court.
. 'Held, that'art. 15, and not arb. 14, of soh II of Aot IX of 1871 applied to the
o ca.se, and that the shit was barred..
JThe inteation of the Legislature in passing s. 246 of the Civil Procedute -
" Code (Act VIII of 1859) was that the order made uunder that section should be
& final bar fo the plaintiff’s nght, anless, such a suit as that section prescnbed
‘was brought o retry the questiow of that right; andif, on such action being
brought, the Court on the trial held that the pla.mtlﬁ had-established his right,

- its ruling would amount to a reversal of the order made under s. 246, and
~the snit would fall within art. 15 of sch. I of the Limitation Act (IX of
:1871), which is substituted for the hmlta.txon ptovtded by the twelve repealed

words in's. 246 of Act:VILI of 1859, .

| v Qettidppan v, Sarat Singh (1) concurred in,

Koylash Chunder Paul v. Preonath Roy (2 refen'ed to and dxscussed : -

[R .9 B 35 (38) 18 B. 260 (262) ; 22" B. 640; 9.C. 220=11'C.L.R. 263; 11 c. 673

e (76) 8‘\4 506 ; . D, 100, 444(449)] o

i THIa was'a mlscella.neous gacond appeal from the order of F [6121 B
“Mactiet, J udge of the District  Court at Satara, reversing’the order of
.Ramra(v Suba,]l Second Class Subordinate Judge at Wai. S

N stcel]aneous Second Appeal No. 5 of 1880. -
(1)3ME;GR 220. . I (2)40 610
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