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payment of Rs. 8-1-0, which is stated in the document to have been the
portion of the debt which had been incurred by Govind’s predecessor in
title, and which was secured on Govind’s share of the property. As the
. plaintiff relies on this document as saving him from the operation of the
statute of limitation, he cannot dispute the éorrectness of the statements
contained in it. It follows that the balance of the whole debt of Rs. 110,
after deducting the Rs. 8-1 secured on Govind’s share, must be taken to
be the debt secured on the remainder of the property which remains un-
redesmed ; and the plaintiff can only radesm tpon payment of this sum.

- As the mortgagee has been all along in possession of the mortgaged

property, it would seem thab there ought to have been an acecount of rents
and profits on the one side and of interest on the other. Both parties,
however, appear to have been willing to dispemnse with an account,
and to have acquiesced in the course adopted by the Subordinate Judge, -
namely, that of allowing interest for six years on the principal sum found
due. We shall not, therefore, interfere with the Subordinate Judge’s order
in this respect : but, in the absence of any provision for taking an account,
we cannot hold the defendants entitled to anyallowances on aceount of the
cost of embanking the land. If the mortgagee had rendered an account of
rents and profits, they would, of course, have been entitled to eredit for
reasonable costs of repairs ; but such costs were necessarily incident to the
enjoyment of the proﬁts, for which thev have not been called upon to
aceount, '
The pleader for the first defendant complains that moneys paid by
the plaintiff into Court, under the Subordinate Judge’s decree, have been'
improperly paid out to the second defendant, who is & sﬁb-morhgagee. not-
withstanding that the sub-mortgage has been redeemed, in execution of o
decree obtained by the firsh agamst the second defenda.nt during the pen-
dency of the present suit.; He is unable to point to any evidence that such
has been the case; and we observe that an allegation to that effect, made
in the memorandum of appeal to the District Court, was struckout by[590]
the plaintiff’s pleader.. We shall, however, in our decree call the attention
of the Subordinate Judge to the alleged circumstance, in order that he may
inquire into the rights of the defenda.nts znter se, and adjust  them as bhe
ethxes of the case reqmre :

Decree reversed. )

5 & B. 500. |
o ' APPELLATE CIVIL. -
- Before Mr. Justice. M. Melvill and Mr. Jusiice Kemball..

FAKI (Orzgma,l Plamtzﬁ’), Appellant v, KHOTU (Omgmal Defendant).
. Respondent.*  [22nd June, 1880.]

' Regzstratwn—-Act XX of 1866, s. 17-—Act XVof 1877, s. 20— Recezpt—-—Declarazwn off

title.
g The defendant passed to the plamtlﬁ a dooument worded in substance, ‘a8
.. follows :— . RSO IO ARTEE N ; .
¢ Yout fields L ‘. 't f S oare entered in my name.’ Ever smoef :

) __they came into your possesswn I have received from you the assessment. due
“’ upon them. I ha.ve now' no olaxm upon you' for any balante of a.ssessment

* Second Appeal, Wo. 108 of 1880,
900 '
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SOCTE . * I will cause the aforesaid two fields to be entered in your
pame. Nothing remains due by, or to either of, us in tespect of the produce
of these fields.”

The dooument was stamped as a receipt with a-stamp of one anna.

-~ Held, that, for thepurpose of establishing satisfaction of all claims which

the pla.mtiﬁ and the defendant had upon one another, the document was

. admissible in evidence ; but that, if nsed as evidenoe of title, it came within the

provisiens of 8.'17 of the Registration Act (XX of 1866), and the corresponding

provisions of the Registration “Act (XV of 1877), and was 1nadmlsslble unlees
duly registered,

[F., 19 B. 86 (42); R., 9 A, lOB-—-A W.N. (1886) 810 34 A, 528=10 A L.J, 25=16
Ind. Cas. 179 ; 90 B. 553 (657); 24B 615 (618)] e

THIS was a second appeal against the decision of C. B. G. Ctawford
Assistant Judge of Thana, reversing the decree of hhe Subordma,be Judge
of Pen.

The plaintiff btought this suit to recover possesszon ‘and tbe produce
for five years, of a piece of land awarded to him under two decrees passed

in 1860 against the defendant. The plaintiff alleged that he obtained

* .possession of the land under those [691] decrees, and let it to. certain
persons who having colluded with the defendant, the lafter wrongfully,
and fraudulently asserted his own title and possession. ~The defendant
denied the plaintiff’s claim,.and contended that all his averments were
untrue, and further pleaded that, having been in . adverse possession of
the land for more than twelve years, the plaintiff’s suit was barved by the
law of limitation. To show that the defendant’s po'=sessmn was not
adverse, the plaintiff produced a-document seb: forth below in the ]udgmenﬁ
of the Court,
The.Court of first mstance held this document proved, and on the:
strength of it awarded tothe plaintiff the possession of the land ia the
- plaint mentioned, and the produee of three years.

", "The Assistant. Judge did not consider it necessary to decide et the
genuineness of this document, being of opinion that it was inadmissible in
ovidence, as being insufficiently sta.mped and as being. unregxshered In.
his ]udgmenb he said :—

‘ But if thig document did create or declare any txtle in. the pla.m!nff

then, sofar as it did so, so far as it purported to affest the immoveabls.

property in qusstion, which is clearly above rupees one hundred in:

. value, it ought, under ss. 17 and 49 of the ,Registration Act (XX of 1866),.

to have been registered, and cannot now be received in evidence. Raju
Balu v. Krishnarav Ramachandra (1). Again, so far as it is an agreement;,

it ought to have been stamped, under Act X of 1862; with a stamp of

greater value than one anna. The document must, on these grounds or
any one of them, be excluded from the case, for there is no other evidence'
. to bring the plaintiff’s case within the period of limitation.”

The Assistant Judge, accordingly, reversed the decree of the Subor-.
dinate Judge, and rejected the plaintiff’s claim. The plaintiff appealed.

Shamrav’ Vithal, for- the appellant.—The only question for decision
here is, whether the documenb produced by the plaintiff, requires regis-
tration. The defendant speaks of the plaintiff as the nropnetor of the

land, and mentions. the fact of his-having ecome [592] into possession. Ib.
- is,. therefore, an acknowledgment, on the defendant’s part, of the plaintiff’s

title. But the.main. object, with-which" it was ‘executed, is-to show that

(1) 2 B. 273, ' IR
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the mutual claim of the parties have been’ satisfied.” It, therefors, doos
not require registration, ;

Pandurang Balibhadra, for the respondenb —Seetion 17 of Act XX of
1866 makes doouments, which declare title, compulsorily - registrable, -
This dosument is only useful to the plaintiff as a declaration of his tlhle.
and is sought to be so used It must, therefore, be registered. It is,
besides, an agreemant to do an act, and requlres a stamp of eight aunnas.

The Assistant Judge was, therefore, right in holdmg it as mvahd a.nd ins
admissible, , .

J UDGMENT
The ]udgmenﬁ of the Courb was delivered by

M. MELVILL, J.—The plaintiff, in the year 1860, obtamed two decrees
against the defendant, awarding to him posgession of cortain lands. The .
plaintiff alleges that he obtained possesswn under these decrees; but ths
truth of this allegation is doubtful. What is certain is, that the lands have
never been transferred to the plaintiff’s name, and tba,t the defendant:
(whether or not he was ever dispossessed under the decrees), has-been in
actual possession for more than twelve vears previously to the institution
of this suit. It follows that the suit is barred ‘by limitation, finless the
ﬂliamhﬂ can prove that the defendant’s possessxon has not been a.dverse to

m,
, In order to establish this, the pla.mtlﬂ" has tendered in ev1dence the
document Ex. No. 3. This document purports to be a. ‘* receipt”,
passed by the defendant to the plaintiff in 1868,~—that is, within the
twelve years precedmg the suit. - The substance of bhe document i a8

: follows —

. *Thé reasous for giving :this receipt are these Your ﬁelds ”'[here
follow the names and deseriptions of the fields] " are entered in my name.
Ever since they came into your possession, I have received from you the
assessment due upon them. I have now no claim upon you for any balance
of agsessment; You have, out of ‘kindness, remitted the costs which were
due to you under the decrees which you obtained in respect of these
fields. - I will cause the:aforesaid two fields to-be entered in your name.:
[693] Nothing remains due by,or to either of, us in resnect; of the produce
of, bhesa fields.” .

.

- The documenb is sbamped ‘a8 a receipt, and (assummg it to be
genuine), it is clear that it was intended to be a receipt, or acqui ttance,
and nothmg more.. For the purpose for which it was mtended that is,
for the | purpose of estabhshmg satisfaction of all claims which the parties
had upon one a.nohher,——lb is, of course, admiasible in. evidence. ~But the
plaintiff wishes o use it as an admission or acknowledgment of his” title
to the lands, and ds’prodf that, at the date of the document, the defend-
ant’s possessmn wag not-ddverse to him. The document undoubtedly.
conbaing such an:acknowledgment ; and, if it be genuine and relevaut;a
Court; which had to determine the questlou of tact, would probab]y con-:
slder that acknowledgment sufficient proof that the defendant’s’ possession’
was really the plaintiff’s posséssion. - On the other hand, there is no other-
evidence which ..can- sdve  the -bar of limitation. The - suit, “therefore,’
must-gueesed or faal accordmg as Ex No o is, or’is nof, admitted in-

evidence. . : R o

- b03
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?. . ‘The Assistant J udge hag held that the documeub is inadmissible in
eVIdenee, because it is not registered ; and we are of opinion thab this deci-
gion is right. The plaintiff wishes to use the document, as an aeknowledg
ment of a right, titla. and interest in immoveable property, which xs
—a.dmlttedly of a-higher value than one hundered rupees. If admitted,
\m]l' ‘operate t6 declare ” such a right, title and interest, and it thus
appears to.come within the terms of 8.17 of Act XX of 1866 It also seems
to us to come within the mischief contemplated by the Act. Used as evid-
ence of title (and this is the only use which: ean be made of it under
" the old Limitation Acts) such a document indirectly prevents the extinction
of that title through the overation of the law of limitation. Under the
new Limitation Aet (No. XV of 1877) it wounld directly vroduce the same
offeet ; for by 8. 20 of that Act it would create a new-period-of limitabion
from the. date. of. the a.cknowledgmenb It an insbtrument, having this
effect, could be kept secret, it is clear that the intention‘sf the registration
1aws would be liable to be defeated. A purchaser ot encumbrancer, desl-
ing with a person who bad, apparently," acquired | ‘4 good title by twentv-
years possession, would have no security that there might not be in
.existence a written acknowledgment [594] by such person, eontaining a
declaration of the title of some previous owner, #nd thus eﬁ'ecbually
préventing the acquisition of any title by himself; :

. Wae are, therefors, of opinion that the document Ex. No. 3, if used
as evidence of title, comes within the letter and the spirit of those
provisions of the Registration Acts’which require - declarations of title to
Do registered ; and we, accordingly, conﬁrm the - decree of bhe Assxsta.nt
Judge wnth costs : . o e

Decree aﬁirmed.

»

#B. 583=5 Ind. Jur, 527. -
APPELLATE CIVIL,
Before Mr. Justzce M Melvili and Mr J’ustzce Kemball
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. PARSU- LAKSHMAN (Orzgzml Plamtzﬁ) Appellamt », GovaA
KANJI AND ANOTHER (Original Defendants) Respondents
[3rd August, 1880.] - A

Mortyage—Sale—Evzdence—Oral emdence when admzsszble, ta prove that an anparent'

sale is a mortgage~The Indian Evidence Act (I of 1879) s, 91,92 and 115,

A party, whether plaintiff of. deféndant, who sets upda. contemporaneous oral
agreement as showing that an dpparent sale was really. a mortgags, should not
be permitted-to start his case by offering diredt parol evidence of such oral agree-
ment ; but if it appear clearly and unmlsta.kea.bly, from the conduct of the
pames, thit the transaction had been treated by them a8 a mortgage, the Court
will give effect to it as a irortgage, and iiot as a-sald, dnd. therefsre, if it Be
pecessary to ascertain what were the terms of the“mnrtgage; the Jourt - will fdt

that purpose allow parol evidence to be given of the original orat agreemen(: "o

Damoddee Paik v. Kaim Taridar (1} dissented ftom

Although parol évidenioe will ridt be adniitted to prove dxteotly tha.t. slmulta.-
neously with the execution of 4 bill of sale there was an'oral agreeatbnt by Wiy
- .of défeasance; yét the Court will Iook to the sitb<equsnt Gonduct of the-paviies;
and 1t it clearly appears from sueh conduct that the. apparenh vendee n‘eahed thﬁx
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