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& B. 583
' APPELLATE CIVIL,

- Before Sir Mzchae:. Roberts Westropp, Kt., Chief Justice,
and, Mr. Justzce M Melmll

LAKSHMAN BHISAJI SIRSEKAR (Orzgmal Plammﬁ) Appellant v. HARI
DINKAR DESAI AND OTHERS (Original Defendants), Respondents.® -
(17th March, 1880.1-

Mortgage-Redemptwn suit — dceounts —Costs of repmrs—-(}wzl ‘procedure Code (et X
of 1877), 5. 53 —Practice —~Variance —Cause of action, )

" The plamulﬁ sued to redeem a mortgage, n.lleqmg that it was- made in the
year A.D. 1821 for Rs. 25. The defendant admitted the mortgage, but alleged
[585] that it was made in A.D, 1791 for Rs. 110, and contended that the suit
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was barred by limitation. The Subordinaté Judga held that the mortgage had '

been made for the amouat and at the date alleged by the defenddnt, .but that’
the suit was not time-barred, as the morﬁgaaot’s ‘title had “been acknowledged
by the mortgagee within the period of limitation. He, aceordingly, madea
decree for redemption on terms consistent with, the plea of the defendant,

but opposed to that of the plaintiff. . In appeal the Assistant Judge agreed
with the first Court as to the merits of the'case, but - reversed ite decrse on the

ground that the plaintiff was not entitled to succeed on state of facts inconsist- -

enb with the case set forth in the plaint, observing tha.t 2 plamtlﬁ ought not
to be allowed to change his cause of action.

Held, by the High Court on second anpeal that the decree made by the first
Court in favour of the plaintiff, did not in any way proceed upon a cause of action

different from that made in the plaint, and that the cause of action remained .

the same, namely, the right of the mortgagor to redesm from a mortgages.

A plainsiff ought not to be allowed to alter his cass, so as to convert a sult o!

. one character into a suit of another and iuconsistent character,. -
In a redemption suit a mortgagee is entitled to credit for tea.sona.ble costs of
repairs, if he renders an account of rents and profifs. . - .

§Diss., 18 A, 403=A.W.N. (1896) 1892; Appr., 27 B. 271; R 17 B. 365 (368) LBR
(1893—-1900) 73'(74) 3 3 0.C. 173 ¥

THIS was a socond appeal’ from the declslon of J. L. Jobhnston, Actmg
Aggistant’ Judge - at Ratnagiri, reversing the decree of A K Kothere,
Bubordinate Judge (Second Class) at Rajapur.”” .*' - :

- This suit was brought by the plaintiff, who'sued for the redemption
of the half share of a field! He alloged that the, field in'question had
‘been mortgaged by his father and two other persons to  Dinkar, father of
defendant No. 1, for Rs. 25 on Jyesth Vadya 1, Shaka 1743:(A.D. '1821) 7
that half of the ﬁeld having been redesmed by the son of one of the mort-
.gagors, the present suit was brought for the redemption ‘of the remaining
half. The plaint was filed in March 1873. The defendant No. 2 was made
& parby to the suit, because he held the land in dlsputa along wmh other
property as a mortgagee from defendant No. 1. -

. Defendant No. 1 answered (among other’ thmgs) tha.t the mortgage of
the field had been effected in Shaka 1718 (a.5. 1791) and not Shaka 1748
(A.D. 1821) ; and thabt the original loan was Rs. 110, and not Rs.' 25, ag
alleged by the plaintiff. "He contended that ‘the suit was barred by
limitation ; and that, if it ‘were held not barred, he was entitled ‘to
Rs. 1,130- 7 on account of principal, interest, and repairs. Defendant No. 2
submitted [586] that plaintiff wasnot entitled to redeem wxﬁhoufs pa.ymenf;
of the money due to him as mortgagee. ftom defendant No 1.

i Second Appeal No,’ 450 of 1879..
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Tbe Subordinate Judge held that the a.llegablons of the defenda.nt ag -

- MARCH 17, fo the date and amount of the mortgage, were ‘proved. He, however, held
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the suit not barred by limitation, inasmuch as the title of the mortgagors
had been acknowledged, in"writing, by the mortgagee before the expiration
of the period of limitation, - He, therefore, made a decree in favour of the
plaintiff for redemption on payment of Rs. 84-11-3 to the defendant No. 2
within six months after which the right to redeem was foreclosed.

. From this decision both the plaintiff and defendant No. 1 appealed bo
the Distriet Court of Ratnagiri. One of the issues in eppeal was, whe-«
ther the plaintiff, after having failed to prove the case set up in the plaint,
‘was entitled to a decres on another and a different ground. The Assistant
Judge, in appeal, held that the guit was not barred by, limitation, but
dismissed the claim of the plaintiff, on the ground that, having failed to
prove his case as stated in the plaint, he was not entitled to an award upon
another and a dxﬁ"erent ground ‘The plaintiff thereupon appealed to the
High Court,

. Rao Saheb V. N. Mandlik, for the appellant,~—Both the lower
Courlis bave held the mortgage proved, and defendant No. 1 to be a mort-
gagee. The Assistant Judge, therefore, was wrong in throwing out the
plaintiff's claim, sm]ply because the terms of the mortgage, as stated by
the plaintiff, were not proved. The plaintiff did not change his eause of
action. The cause of action in the suit is the right to redeem.

Shivshankar Govindram, for respondent.—The plaintiff failed to prove
hig'case as alleged in the plaint. He tried to prove it by forging Ex.
No. 39 as the deed of mortgage The Courts below have held it not proved.
The real deed of mortgage is Bx. 9, produced by defendant No. 1. The
Assistant Judge, therefore, was right in holding the plaintiff not entitled
to succeed on a case different from his own. Defendant No. 1 has redeem--
8d the sub-mortgage held by defendant No. 2. The Subordinate Judge,
notwithstanding this, paid him thé money which plaintiff had paid mtd
Courf.. - - This was a mistake, and ought to be’ reetxﬁed ‘

J UDGMENT

[587] MELVILL J —In. this case the - plaintiff sued to . redeem a
inortga.ge, ‘and the plamt a.lleged that the mortgage was for the sum of
Rs. 25, and was madse in the year A.D. 1821. The first defendant, in his
wrlbten sta.tement admitted that he held as:mortgages, but alloged that the
mortgage was for; Rs. 110, and made in the year 1791 ; that the suit was,’
consequently, barred by\llmltablon but contended that, if the Court should,
hold ot;herw1se, he wag, at- -any rate, entlbled to a much larger sum than
was oﬁ‘ered by the plamﬁlﬁf

. The Subordmate Judge found bha.b hhe morﬁga.ge had been ma.de
for theamount ‘and “af the - date alleged by the defendant, but that the,
suit was not time-barred, inasmuch as there had been an acknowledg-:
men§ of the mortgagor’s title within the period of limitation, Hbe, accord-.
mgly made a decree for. redemptlon on terms consistent w1th the plea
of the defendant; bub opposed to that of the plaintiff, E

* In appeal, the, Acting Assistant Judge concurred in the view taken by
the Subordinate Judge as to the merits of the case, but reversed this
decree, and rejecﬁed the. clalm, on the ground that the plaintiff was nob
entlhled to succeed on a state of facts ‘which was .inconsistent wifh bba;
case made in the .plaint. . )

~ The judgment of tha Actmg Assmbant Judge is, from his point -of
view, a well-reasoned judgment ; but 1t appears to us that such a point of
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view is not that from which he ought to have regarded: the-ease. . He says::
“ The original mortgage-deed, Ex. 9, being naturally in the hands of the
defendants, the wmortgagees, what was plaintiff to do ?  :He - got:
Ex. 85 forged, and thus forced his adversaries’ hand, and in:iself~
defence Ex. 9 was produced by them. So far plaintiff has been sucecessful ;-
but is it right that he should win on a point not mentioned in his plaint, .
and of which defendants had no notice ?”’ - He then goes on: to refer to
several cases, as showing that a plaintiff ought not fo be allowed to change
his cause of action, or to make a case opposed to that stated in his plaint..
We agree with the Acting Assistant Judge, that a plaintiff ought not
to be allowed (to use the words of s. 53 of Act X of 1877) to alter his case
© “ g0 a8 to convert a suit of one character into a suit of another and.
inconsistent character.” But has he been. allowed to do this. in the!
present instance ? : S . - T
"~ [588] The matter stands thus :—The plaintiff alleged that the first:
defendant held the property in dispute ag mortgages, and that he, as re-.
presentative of one of the mortgagors, was entitled to redeem. The first’
defendant admitted that the relations between the plaintiff and himself
weré.those of mortgagor and mortgagee, but contended -that the right to.
redeem was barred by limitation. This contenton was decided in favour of:
the plaintiff and against the defendant. The guestion of limitation being
thus eliminated, tbe plaintiff became entitled to a decree, founded upon the
sause of action stated in the plaint, and upon noother. Up to. this point if
was immaterial to consider whether the mortgage had been made for the
amount and on the date stated by the plaintiff, or for thesum and at thetime
" alleged by the defendant. When it became necessary o determine what
amount the plaintiff had to pay, then and not before, these questions became

material. It was then found that the defendant’s allegations on these. .

- points were true and those of the plaintiff false ; and it followed that :the
plaintiff could only have the.decree, to. which he was entitled, upon
payment of a larger sum than he'would have had to pay if the allegations
sonbained in his plaint bad been true. Bub the decres so made, did not in any
way proceed upon a cause of action different from that made in the plaint:
The cause of action remained the same; namely, fhe right of a mortgagor
to redeem from a moitgages. The case was not that of a plaintiff setting
up a false cause of action, and, when that failed, trying to suceeed upon.
another and inconsistent cause of action ; but it was rather the every-day-
case of a plaintiff who has a good cause of action, but exaggerates his
claim, or (which is the same thing) underrates his own liabilities, and
brings false evidence to prove that he is entitled to more, or liable for less,
than he is really entitled to, or liable for. It might promote honesty
among litigants if every plaintiff who demanded more than his due, and who
supporbed his demand by perjury or forgery, were made to forfeit the whole

- of his claim ; but it is almost needless to say that thatis not the law : Ranee
Surnomyee v. Maharajah Suttceschunder Roy Badadur (1). Such a plaintiff
may properly be muleted in costs, 6r he may be punished in a Criminal
Court; bat, if he have a good cause of action, a Civil Court must give him
a decree for so much of his claim as he succesds in establishing. o

- [589] Tt follows that we must reverse the decres of the Acting Assist-
ant Judge, and restore that of the Subordinate Judge, though with certain

- variations, It'appears from Ex. 3 that Govind, the representative of one

of the mortgagors, redeemed his share of the mortgaged .property on

(110 M LA, 193, . - -
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payment of Rs. 8-1-0, which is stated in the document to have been the
portion of the debt which had been incurred by Govind’s predecessor in
title, and which was secured on Govind’s share of the property. As the
. plaintiff relies on this document as saving him from the operation of the
statute of limitation, he cannot dispute the éorrectness of the statements
contained in it. It follows that the balance of the whole debt of Rs. 110,
after deducting the Rs. 8-1 secured on Govind’s share, must be taken to
be the debt secured on the remainder of the property which remains un-
redesmed ; and the plaintiff can only radesm tpon payment of this sum.

- As the mortgagee has been all along in possession of the mortgaged

property, it would seem thab there ought to have been an acecount of rents
and profits on the one side and of interest on the other. Both parties,
however, appear to have been willing to dispemnse with an account,
and to have acquiesced in the course adopted by the Subordinate Judge, -
namely, that of allowing interest for six years on the principal sum found
due. We shall not, therefore, interfere with the Subordinate Judge’s order
in this respect : but, in the absence of any provision for taking an account,
we cannot hold the defendants entitled to anyallowances on aceount of the
cost of embanking the land. If the mortgagee had rendered an account of
rents and profits, they would, of course, have been entitled to eredit for
reasonable costs of repairs ; but such costs were necessarily incident to the
enjoyment of the proﬁts, for which thev have not been called upon to
aceount, '
The pleader for the first defendant complains that moneys paid by
the plaintiff into Court, under the Subordinate Judge’s decree, have been'
improperly paid out to the second defendant, who is & sﬁb-morhgagee. not-
withstanding that the sub-mortgage has been redeemed, in execution of o
decree obtained by the firsh agamst the second defenda.nt during the pen-
dency of the present suit.; He is unable to point to any evidence that such
has been the case; and we observe that an allegation to that effect, made
in the memorandum of appeal to the District Court, was struckout by[590]
the plaintiff’s pleader.. We shall, however, in our decree call the attention
of the Subordinate Judge to the alleged circumstance, in order that he may
inquire into the rights of the defenda.nts znter se, and adjust  them as bhe
ethxes of the case reqmre :

Decree reversed. )

5 & B. 500. |
o ' APPELLATE CIVIL. -
- Before Mr. Justice. M. Melvill and Mr. Jusiice Kemball..

FAKI (Orzgma,l Plamtzﬁ’), Appellant v, KHOTU (Omgmal Defendant).
. Respondent.*  [22nd June, 1880.]

' Regzstratwn—-Act XX of 1866, s. 17-—Act XVof 1877, s. 20— Recezpt—-—Declarazwn off

title.
g The defendant passed to the plamtlﬁ a dooument worded in substance, ‘a8
.. follows :— . RSO IO ARTEE N ; .
¢ Yout fields L ‘. 't f S oare entered in my name.’ Ever smoef :

) __they came into your possesswn I have received from you the assessment. due
“’ upon them. I ha.ve now' no olaxm upon you' for any balante of a.ssessment

* Second Appeal, Wo. 108 of 1880,
900 '
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