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APPEL- - Before, Szr Mwhael Roberts Westropp, Kt., Chief Justice, and
LATE = - M, Justwe F. D. Melmll

Civis.. .' ' o "

- - BiRASHA KAIKHASRU ALIAS KHARSEDJI MINOR BY HIS GUARDIAN
4B, 537, M};ﬁASHU ALIAS KHARSEDIL DOSABHAI (Caveator), Appellant v.
JERBAI, WIFE OF RATANIT RastoMyt {dpplicant), Respondent *
[28th June, 1880.]

Intestacy-—The Indign Successwn Act (X of 1865), ss. 25, 74, 92, 178, 201, 218. 214
— Liziters of Administration—~Tha Parsi Succession Act (XXI of 1865)—W1!l-—-
Eﬁect of words evcluding from inheritance— Heir-at-law.

* A., 8 Parsi inhabitant of Surat, died there on the 13th Febtuary 1879 leaving’
him surviving the following relations, viz. :—a daughter J. (she respondent) by
.. his first wile, who had predeceased hlm his second wife, Dhanbai, who lived

, apart from him, his third wife, who had been divorced by him, and whose son A.
.@id not recognize as his own ; and his three sister D., 8., and G-, the first named
of whom had been married to X., and whose son E., was the appellanz By his
will, A, expressly directed that nelther his da.ught.er J., nor his widow Dhanbai,
-should take any share of his property the whole of which he bequeathed to his
brother R., who however, predeceased him. Oa the 8§ih September, 1879, J.
applied to the District Gourt of Surat, that lesters of administration to -A.'s
estate might be granted to her busband as her attorney, alleging that A, died
intesiate. Her application. was opposed by E., D,, and 8., (the nephew and

. two sisters of A.) on the ground sthat J, was expressly excluded by A, from in-
beriting his property, and that neither she nor her husband resided permanentiy
-withia the Presuienoy of Bombay. The Distriot Judge granted limited letters of

. admioistration to J.’s husband as her attorney, under s. 214 of Acl: X of 1865,'
On ant appeal to the High Court by E. alone— -

Held that A had died intestate, not haviag made any bequesl; or devise of hls
property.which could take effect, inasmuch as his sole devisee 1R.) had pre-
deceased hlm, and that the estate must, therefore, go in accordance with the

- 1aw of suceession,

* The use of mere negative words, unaccompa.med by any effective disprsifion
of his property, could not exclude his daughter J. or his widow Dha.uba.l from,
succeeding to their shargs of the estate,

Under the Parsi Succession Act (XXI of 1865) widows and children ta.nk..
before brothers and sisters, . ;

/[638] Section 7, soh, II, art. 2, of the Parsi Successwn Act is applicable only
) where vhe decea.sed leaves next-her lineal descendanﬁs nor a widow or w1dowerr

THIS was an a.ppeal under the Indian Stccession Act (X of 1865),
\agamst the order of H. Birdwood, Judge of the District Cours at Surat,
‘A Parsi, nawed Ardesir Bezanzi, died at Surat on the 13th February,
1879 He left behind him, Jerbai (the respondent) who was his daughter
by his first wife Pirozbai, who pre-deceased him; a widow (Dnanbai)}
. yho was. "his second wife, but who had lived- a.patt‘. from him with her
‘father at Kurrachee ;. a third wife (Gulbai) whom he had divorced; and
.three sisters named, respecmvely, Dhanbai, Sonabai and Gulbai. Ardesnr 8
bthu‘d and’ dworced wife had a son, but Ardesir did not recognige him as
h1s own. His sister’ Dhanbai was . married to Kaikhasru, and bad a
‘son by him pamed Erasha (the appellant), On the 6th Saptember;
1879 Jerbai applied to the Distriet Courb of Surat that letters of adminis-
_tration of her father’s estate might be granted to her husband Rasanji
Rastomn as ‘her a.tbomey, allegmg bhat, Ardegir had died mtesta.be.
TS

’ Appeal No, 3 ot 1879 under* Act X of 1865.
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Three caveats were filed againgt her application, one by Xaikbasru -

on behalf of his minor son Erasha (the appeilant) to whom it was
. alleged the deceased, shortly before his death, had made an oral be-
" quest of all his property ; and two by -Ardesir’s two sisters Dhanbai and
Sonabai.  They alleged that Ardesir left a will, dated the 1st May, 1871
that the applicant Jerbai was expressly excluded by him in that will from
“succeeding to his property, all of which was devised to the deceased’s
elder brother Ratansha ; that, in consequence of the pre-decease of Rat-
ansha, the inheritance pa.ssed to Ardesir's three sisters under Acts X of
. 1865,4. 106, and XXI of 1865, s. 7, sch. II,¢l. 3; and they contended,
that’ letters of administration be granted “either fo -Erasha or to the:
"sisters jointly or separately and not to Jerbai or her husband, because
they did nob permanently reside in the Presidency of Bombay.

The District Judge raised thres issues, namely : (1) whether - Ardesnr

aled intestute; (3) whether Jerbai was entitled to letters of administra--

tion; and (3) whebher a limited grant could be made [539] to her
attorney under s. 214 of Act X of 1865. He found these issues in bhe
affirmative, and made an order a.ccordmglv :

_ Of the thres caveators, ]ﬂrasha alone appealed to the ngh Court by
his guardian Kaikhasru.

Nagindas Tulsidas, for the a.pnellanb —Jerbai bas been expressly ex- .
. ¢luded by her father in his will from all right of inheritance or succession

to his property. - The Distriet Judge therefore was wrong in grauvting
letters of administration of his estate either to her or to her husband as her
attorney, more especially as they did not permanently reside in this Presi-
denay. " Section T4 of Act X of 1865 provides that the testator’s intention,
should not be set-aside, because it cannof take . effect to the full extent.
Effect should be given to it as far as possnble Reference was a.lso made
to s.-196 of the Act. - ‘ !

“ Gakladas, for the respondenb ~The sectlons that apply to the oresent
case are ss. 25 and 92 of the Act. According to the former section a man
i8 considered to die intestate in respect of all property ‘of which he has
not  made a testamentary disposition which ‘is capable of taking
 effect. .Ardesir’s will has become completely inoperative by :the death

_of .Ratansha, to whom he had bequeathed ‘the whole of his . property.
The. estate thus lapses to the heir-at-law Jarbai under s. 92, because
the will does not contemplate any appropriation of the property. contin-

goot on this event. In Gatindra Mohan Tagove v. Ganendra Mohan
" Tagore(1) the Privy Council held the testator: Prasanna Kumar Tagore to
have died intestate, because certain trusts made by him in his will were
considered null and void, and the heir-at-law, who was expressly declared
by the testator not to take anything under the will; was held entitled to-the
roal and personal property of the testator, - subject fo the operation of the
valid trusts of the will. According to that case, even disherison by 1tse1f

is not-sufficient o -deprive the heir-at=law of hig rights without an a.ppro- .

prla.hon of the property. Thelearned pleader also referred to Wlllla.ms
on Executors and Administrators, pp. 1210, 1488, (Tthed). -
The wnll is fully seb out 'in the following ]udgment —

JUDGMENT il

gL WESTROP ‘ G J.~—This is 'an appeal against’a gmnb of lebters of ad-
" ministration - made, under'Act X of 1865, fo t;he a.btorney of Jerba.x.

(1)93 L. B. 377=M 1. A. Supp. Vol. page 47=18 W. B. 359,,
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‘, and had by him a son named Erasha.

the daughter of Ardesn’ Bezaniji, a Parsi, who died at Surat 5207 on the
13th February, 1879. He had been married three times. His first wife
Pirozbai predeceased him. His second wife Dhanbai lived apart from
him at Kurrachee. His third wife Gulbai, he was alleged on both sides
“to have divorced. He left no sqn by his wives Pirozbal or Dhauobai, bub
was survived by his daaghter Jerbai (the applicant for letters of adminis-
tration by her attorney, her husband, Ratanji Rastomii}, bis widow
Dhanbai, his divoreced wife Gulbai, who had a son (denied, however, by
Ardesir Bezanji to be his son), and three sisters Dhanbai, .Sonabai and
Gulbai; - Of these sisters, Dhanbai was married to Kaikhasru Dosabhai,

The widow Dbanbai was cited, but did not oppose the gra.nt of letters
to Jerbai, her step-daughter. .

Kaikhasru Dosabhai entered a ca.veah on behalf of his minor son

‘Erasha, to whom he alleged ‘that Ardesir Bezanii, shortly before his death
made an oral bequest of all his property. Kaikhasru’s wife Dhanbm
(sister of Ardesir Bezanji) also entered a caveab, and alloged that 'by his
will (presently to be stated) Ardesir Bezanji had -excluded Jerbai from
all right of succession or inberitance 6o his property, and had devised
to his brother Ra.tansha,, who predeceased him ; and that Ardesir Bezan-
ji's three sisters, viz., herself, Sonabai and Gulbai, under s. 7 and sch.
11, art. 2, of the Parsi Succession Act (XXT of 1865), (which, however,
is appllca.ble only where the deceased leaves neither lineal descenaanﬁe nor
a widow or widower), and s. 106 of the Indian Succession Act (X of
1865) (which does not appear to have any bearing upou the case) are
entitled to succeed to his property. _

Sonabai entered a caveat similar to that of her sister Dhanbai.

Neither the divorced wife Gulbai, nor her son, or the third sister
Gulbai entered any appearance or offered a.ny onposmon to Jerbai’ 8 appli--
cation.

The alleged will of Ardesic Bezanji, bearing date the 1st May 1871,'
and registerad, was produced by Kaikhasura Dosabhai, and when trans-
1&ted into English is as follows :— )
.. "I, Parsi Ardesir Bezann Viajkhorana, make my last will ag follows:—
And I have made this will in my life-time, and in a sound state of mind.. .
- "1, I have a daughter, named Jerbai, by my deceased (first) marrled
wife Bai Pirozbai. . As she has in no way done me any [641] service, nor
rendered me any a.ss1sta.nee, T have excluded that lS, precluded her from
mherlta.nce

“9, My second w1fe na.med Dha.nbal]l, is the daughﬁer of Horma.su
Dadabhai Ghadiali, of Kurrachi, Withina few months only after her
marriage with me, she quarrelled with me and went awayto Karrachee.

< And as she, also, bag done me no service and given me no eomfors what-
over, I have excluded, that is, precladed her algo from inheritance.

¢ «g, My third wife, named Gulbai, is of exbremelv bad character.
‘And there is a son by her. named Sorabji. But he is not of my ‘seed (1).
But, be what it may, this wife has molested me and ‘made me mlsera.ble
in g variety of ways. And she even brought actions against me in the
Police and Givil-Courts.: (‘onsequentlv, I have given her a lump sum (in
relmqulshment) of*her and her son’s rights, and have obtained a release. -

" (1)i.e., not begotten- by -him. ¢
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" For these reasons both of them ha.ve now no claim whatever. How-
ever, (? and) by this my will I have excluded, thab is, precluded, bobh
(my) above-mentioned wives and the said son [irom inheritance 2] . -°

4, Havmg excluded thatzxs, precluded, all the persons ‘mentioned

© ¢ in the first, second and third clauses above, and other persons who may
"~ be connected (with me) I appoint my elder brother, Parsi Ratansha Bez-

‘anji- Viakhora, the sole heir of all my property after my existence {shall
have ended), that is to say after my decease. . Of all my property, (wiz.)
cash, ornaments lands and ga.rdeng and of all: the household furniture,
which I have now in my possesswn, I have appointed my sald brother
- Ratansha the heir.” No one can raise any objection to the same And'if

- any objection be raised, the same sba.ll duly be null and v01d

L

5. The expenses of [and ceremoules after]. my death sha.ll algo be

* defrayed by my said brother. And ab the ‘uthamna’ (ceremony) my said .

“brotHer also shall duly become my son.” This wili I have made of my free

- will and pleasure and in sound mied, understanding and consciousness,

- The same shall duly be agreed to by the whole of the Parsi communiby. a.nd
by the British Government.”

Ly

For the applicant Jerbai it was contended bhat assuming the willtobs -

- genuine, yet Ratansha having died previouely to Ardesir [542] B ezanji, the
_ latter must be rega,rded as having died intestate, and that, notwithstanding
"~ what was said in the will as to Jerbai, she wag entitled to succeed to his

property, and therefore, to a grant of letters of administration ; that ‘his
: _sisters, neither under the will, nor under the law of . suceession, took any
* -interest’in his property, and that the alleged oral bequest to Era.sha. was

not‘. ma,de under such circumstances as to be valid.

The caveators objected to the ehglblhby of Ra.tan]l Ra.atomn, the
- husband of the applicant Jerbai, to be her attorney. as he only. oceasion-
ally’ resided in  the Presidency of . Bomba,v “and generally r651ded ab
_ Lucknow with the applicans. '

. The Distriet Judge beld, 1 (referrmg to 8. 25 ‘of the Indlan Succes- '

sion Act) that Ardesir Bezanji dled intestate as to his property, inasmuch
ag his will,  of the 1st May, 1871, became compleiely inoperative by the

‘- death of his brother Ratansha in the life-time of Ardesir Bezanji.: 2.

That the so-called oral’ bequest to- Hrasha could not exclude Jerbai from
the right " to letters - of administration, for, if it weré to be régarded as
testamentary, it was invalid, as not ‘having been made under such
circumstances as are required by Part IX of the Succegsion .Aet; and, if

it were a gift of moveables, of which delivery was madae under 5:178 of tha -

same Act, such gift would not constitute Erasha heir of Ardesir Bazanji,
and would not give Erasha any right to letters -of administration; and,
moreover, would not affect immoveable property. . As to Dhanbai, ‘the
widow: of Ardesir Bezaniji, the District Judge, teferrlng to Lambell v. . Lam~

- bell(1), said that her separation from her husband * would be 2 reason aps
‘ pa.rently for excluding her ”’ from succession to his property *‘ under 8. 201

of the Indian Succession, Act,” but he declined to decide that question;

~ and said that, as she was cited, but did not appear to oppose the grant:te.
Jerbai, or to ask for a grant to herself, he was not, by reason-of the widow

Dhanbm 8 exxstence, preeluded from complymg w1th Jerba.l 8 a.pplxca.tlon.

Ol

R

g : (1) 8 Hagg. 568 570 Wme. on. Exeautora, p 417 (7I;h ed) And see Cham:ell v.’
Ohappell 8 Curt. 429. y e ‘
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-+ As to the divorced wife Gulbai, she, not, having made any apphcatnon
for Ietters, and both parties agteemg that she had [643] been divorced, did
not (the District Judge held) stand in the way of Jerbai.
, The oceasional residence of Ritanji Rastomji in the dlstrlct of Surat
the District Judge held to be sufficient : so he granted to him, as attorney
for Jerbai, llmlbed letters of administration under 8. 214 of Act X of
1865. .

Against that grant, Erasha by his guardian Kaikhasru Dosabhai,
alone appesled.
! The only point (amongst several taken in the memorandum of appeal)
argued in this Court was that Jerbai, having been expressly excluded by
Ardesir Bezanji in his will from taking any share in his property, was not
entitled to a grant of letters of administration of his estate, either to
herself or to her attorney.
: He, however, having died intestate as to his property, 7.e., not ha.vmg

" made any bequest or devise of it, which can take effact, masmuch as

his sole devises Ratansba predeceased bim, we think that the estate
‘must go in accordance with the law of succession. The negative words
which he has used, cannot exclude his daughter or widow Dhanbai from’
succeding to shares in the estate. Johnsan v. Johnson(1).is directly in
point to that effect. Thare the testator directed that his wife and her
ehild Harriet * should be cuf off from any part of his property, and should
not receive any benefit or advantage therefrom.” He died, leaving his
wife and the said Harriet and several children surviving him, but made
no disposition of his property, and Sir-L. Sbadwell, V. C., held that the
said wife of the testator and his next of kin were entitled to succeed to the
clear residue of his estate according to the Statute of Distributions.

Thus it will be seen that by the use of mere negative words, unaec-
‘compaunied by any effective disposition of his properl;y, it was beld that
the testator could not alter the course of the law. And in the Tagore Will
Case (2}, although the testator Prasanna [544] Kumar Tagore, who
was offanded by his son.Ganendra’s conversion toChristianity, by his will:
declared that he had already made such provision for Ganendra as was
gufficient, and.that Ganendra should * take nothing whatever under the
will, " yet the testator, having by that will attempted to -create cerbain
trusts of his property which were deemed to be ultra vires and void, was
declared to that exent to have died intestate, and Ganendra, his son was
held, as his heir-at-law, tobe entitled, subject to the trusts of the will
not declared void, to the real and personal property of the testator.
oA somewhat, bu tnot precisely similar principle prevailed in Hoimes v.
Godson (3),in Re Wilcock's Settlement (4), and Balkrishna v. Savitribai (5),
where the operation of law was not permitted to be defeated. . .
. . For the appellant, ss. 74 and 196 of the Indian Succession Acb X of
1865) have been relied on.  But s.74 is applicable only where the testator
has made a disposiiion of his property, at least. parbm.lly effoctual, a.nd
s 196 has no bearing upon the preseat case.

:As to the intestacy of Ardesir. Bezanji by reason of the fallure ot' the
only disposition of his. property made by the Wlll ss. 25 and 92 of the same
Act bave been rightly relxed upon forJ. erbal o IR ST

(1) 4:Beavau, 818 ;2 Wms on Execuhors {76k ed. ), 1488 ' '

(2) 9 B, L. R. 377 (381, 416)=M.1, A, Bupp. Vol., 47 (56 86) ISW R., 0.‘
R. 859. -

1(8) 8 De Gex M. & G, 152, and per Turner, Li.J. at p. 162. : R

(4) 1 Ch, Div, 229 and per Jegsel, M.R. p. 231, (5) 3B, 54. i
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Under the Parsi Succesqton Act (XXI of 1865) Wldows and chlldten 1880

era.nk before brothers or sisters. - , \ JUNE 28..
~ - Wo affirm the order of the District Judge with eosts. - -
-APPEL-

"« As to the right of Ardesir Bezanji's widow Dhanbai and his w1dow or - .
divoreced wifa Galbai and her son to any ghare or shares in the estate of LATE®

Ardesir Bezanji, we do not give any opinion. CIYIL,. -
Order aﬁirmed.‘ . 4B,5I.
4B.545,

[545) ORIGINAL CIVIL.
Before Mr. Justice West.

; MATRURA NAIRIN, Plaintiff v. Esy NAIKIN AND OTHERé.”
Defendants.* [22nd, 24th, and 25th June 1880.] .

Naﬂcms adoptwn among —-Inhenttmce—Partztwn suit by daughter for—Ouslom-—
U.age as a source of law—Functions of Courts of Law and of the Legislature respecs
- tively in giving effect 10 usage -Judisial deczsmns gwmg effect to usage m India,
. when and how far to be followed,

The plaintiff and the defendants ware nalkms. The plamt.lﬁ ag the adopted

daughter of the first defendant, sued to recover a share of the property in the

. hands of her adoptive mother which she (plaintiff) alleged to ba family property,

Held, that ad>sption by naiking cannot be tecogmzed by GOutts of Law, and
confera no right.on the person adopted. . - | Y

An adophlon by & woman pre-supposes a husba.nd to whom she adopts a8 her‘
representative, and a naikin, while she remains analkm, can have no hushand,

Thoug’h daughters succeed to thelt m;thet s- property, they cannot call for a
pathlhlon during her life. That is 4 right pecaliar to the son and gtandson as
‘ Jomt. owners by birth with the father of the ancestral estate,” : °

* Although the Courts in India are bound by charter to recogaize the “usages
of the Gentus,” they are not limited to the sols ‘sense of the word * usage *-
«which shuts out all amelioration.. The. practices of an abandoued class are, no
doubt, a usage in the ssuse of a tolerably uniform. series, of ‘acts, but they do
not, therefore, sprmg from a consciousness of compulswn, but rather from.
mere habit, imitation and ignorance. -~ Such usage' is not a law, for over it pre-:
gides the higher usage of the community at large from whose approval it muss: -

" bave derived any conceivable original validity, and in opposition to which it

. . canuot subgist ; and as the community comes to recognize certain principles.

- a8 essential to the common welfare it will no longer lend its sanction to sess: .

* tional practices at variance with the principles thus recognized. It is only
according to the standards of the Hindu law that a usage has coercive force:
amongst Hindus ; and what the Hindu law is, must, for the purposes of secular
-justics, depend on the general sense of the Hindu community,

Although at one time in India the existence ‘of companies of templs women
may have been thought not so repugunant}to the -essential priniocples of thet
Vadic Code as to prevent their recognition as a source of law for themselves,
it is not so at present. The popular sentiment would now no longer give;
validity to a usage of adoption among prostitutes, which devotes children, while. -
still infants, to a life of infamy, - The whole constitution [846] of the class’ of'
courtesana would, it is certain, bé now regarded by the great m ss of the Hinda’
community as essentxally vicious, Thelaws or rules by which . such: an associ-
ation endeavours to make itself and its mischievous inflaence perpecual wouald be

~deemed directly opposed to ‘s the laws of God,” and the usage itself, thereford,"
‘not as valid and coercive like & law;:but as essennally invalid on scoount of its”
contradiction of the law. A: contrary opinion,-if shown to. hive beén held .and:
Lactedon ina. tlme gone by would unheswatsmgly be Fefeued, to_error, and a

* Sult No. 55 ot 1879.
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