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The Chief Justice referred the question t» Mr. - Justice M Melvill, who ma.de the
following otdar an the 17th Novemuer 1873 :-—
© M, MELVILL, §, —Tais Coart his alramdy held ‘that a suit brought by a party who
has failed in a miscellaneous proceeding under s. 246 of Act VILI of 1859, or the corres-
ponding secticn of the new Code, is asuit to set aside a summary decision of a Givil
QGourt. It ison this ground that we have held that, after. or before the repeal of the
last eleven words of s. 246 of Act VLII of 1859, such a suit mnuss be brought within: one
year, The constraction of the Court Fees Act upon this point must tollow that which.
we have put on the récent Limitation Acts.  The memorandum of an appeal must
bear a stamp of Rs. 10 under arb. 17, sch II ot the Gourts Fees Ach [This . case is:
:al8o referred to in 4 B, 515 (F B)7. e ‘ :

4 B, 529 (F.B ‘)
T“ULL BENGH—APPELLATE CIVIL

Before Sir Michael Roberts Westropp, Kt thef Justwe, Mr. Justice
Melvzll amd M r. Justice. F D Melvill. .

NARAYA‘IRAV DAMOI)AR DABHOLKAR AND BROTHER (Orzqmal
Plaintifs), Appellants v. BALKRISHNA MAHADEV GADRE -
(Original Defendant), Respondent *  {23rd June, 1880.]

Suit for a declaratory decreé — Consequentml rehef—The Speciﬂc Relwf Act (I of 1877),
s, 42—Court Fezs Act (VII of 1870). 8. 7, ¢l. viii,

The defeadant obtained a decree agaiast D, father of the plaintiffs, for satis-

" faction of hisdebt by the sals of a mo1ety of a village morfgaged to him by D. In-
execution of it he attachel the mortgaged property, the attachmeat . being
“made. undac 8, 274 of the CGivil Prozadure Gods (Aet X of 1817) by an order
prohibiting' D from tra.nsferrmg or charging the proparty in any way, and
all persons from recsiving it from him by [§30] purchass, gift, or otherwise.
The plaiatiffs thereupon applied for the removal of the attachment but,their
application Wi rejecsed. Thoy then sued for a declaration of their right to two-

| thirds of the property: The District Judge, who tried the suib rejected it on the
ground this it was barred by s. 42 of the Specific Relief Aot (I of 1877), because

the plaintiffs might have sought further relief thaa a mere declaration of title.

" and omitsed to do so. Hoa was of opinion thal the attachment constituted a
dxspossessnoz ‘and that the plaintiffs might have asked to be repia.ced in posses-

. gion of, at #ny rate; for the romoval of the attachment,"

.. Held by the ngh Court on appeal that the plaint was not open ‘to oh]ecmon
on the ground that it only asked for a declara.tory decree withous any concequeu-
tial relief.

Held that tha prohxblhory otiet to D. did nob constlﬁute a dlspossessmn of D., .
and s6ill less of the plaintiffs, and thas thay conld not have properly asked for
removal of the attachment by a cancellation of the prohibitory order to'D., so’

- long as they admitted that D. had an interest in the attached property. .

Held, also, that the plaintiffs could not have properly asked for any consequen®
tial l'ehefm cheir suif. but that when they instituted it, they were entitled and

" indeed bound to ask for a declaratioa of their right, if. only to prevent -a pur-.
chaser at ‘the sale under the defendant’s decree against D., from a,fterwa.rds

- ‘alleging that he hiad purchased without notice of the pla.mtxﬁs claxm. ’

F, 4 M. 131; L.B.R. (1893—1900) 139 ; Appl., 7 Bom. L. R. 267 (272) R., 12 A/
o 129-—1890AWN 39 (FB),SB 481 (486) ; 16 B. 608 (616).] - ;

THIS was an appeal from the decision of Ww. Wedderburn Judga of

Qhe ‘District Court of Ahmadunagar, in original suit No. 1 of 1879. ‘
" Damodar, father of the Dla:lﬂﬁlffa Narayan' and Gopal, and jaghirdar
of the village ot Akolner, mortgaged hall of his jakgir village to the defend-
ant Balkrishna. Balkrishna brought a. suit upon.this mortgage, and

% Appeal: No, 80 of 1879..
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obtained a decree by which it 'was ordered that the morbgage-debt should
be satisfied by the sale of the mortgaged property.  On the 265h November .
1877, Balkrishna applied for the attachment. and salé of a moiety of the.
village in execution of his decree,and the property was, accordingly, attach-
ed vnder the provisions of s. 274 of the Civil Procedure Code (Act X of
1877). The plaintiffs theretipon applied for the removal of the attachment,
but their apphca.txon was rejected. ' The plaintiffs then brought the presenh’
suit, praying for a declaration that they were entitled to the property in dis-
pute, and that it was nob liable to be attached andsold for the debis of their

. father Damodar. The plaint stated that two-thirds of the pronerby be-

longed to the plaintiffs on account of their own shares, the remaining third
share belonging to their father Damodar, who, however, was not [531]
competent 6o dispose of it as he pleased, and that they were in possession
of the property. The suit was filed on- the 3rd March 1879, in the

- jaghirdar's- Courb at. Akolner, and transferred to the District Court of

Ahmednagar. The plaint bore a'stamp of the value of Rs. 10. Plaintiff
No. 2 was a minor, represented by plaintiff No. 1 as his gnardian.

The defendant contended (inter alia) that the plaint was insufficient-

- ly stamped under the Court Fees Act (VII of 1870), s.. 7, cl.8, and that
" the. plaintiffs could not obtain a decree, having regard to the provisions of

8. 42 of the Specific Relief Act (I of 1877), and that they cught to have .
first sued for partition, as they wera not divided from their father.

One of the issues raised by the District J udge was, whether the
plaintiffs were precluded from bringing the vpresent suit by the prov1s1on&
of 8. 42 of the Specific Relief Act (I of 1877). He found this issue in the
affirmative, and rejected the plaintiff’s claim on this m*ehmma.ry point,’ -
w1ﬁhout going into the merits. The following are his reasons ;—

*“ And T proceed, first, to dispose of this preliminary contention, whlch
forms the subject-matter of the second issue, on which argument bas been
heard. Section 42 of Aet I of 1877 provides that, under certain circum-
stances, a person may institute a suib aga.mst any person denying his title

_to any properby, and the Court may in its discretion make therein a

declaration that he is so entitled, and the plaintiff need not in such suif
ask for any further relief. But the discretion of the Court is limited by
the proviso, that no Court shall make any such declaration where the
plaintiff, being able to gseek further relief than a mere declaration of title,
omits-fo-do so. In the present suit, plaintiffs ask for a declaratory decres,
and.omit to seek consequential relief. - The issue, therefors, narrows itself
to the question—When plaintiffs brought this suif, were they abls to seek

. further relief ? I think that a perusal of the plaint will show that this

question mush be answered in the affirmative. For defendant has attached
‘the - jaghir. estate .in ' question, and under this attachment the pro-
ceeds are ‘paid- into - Court. Plaintiffs, who wish to disclaim the mort-
gago-debt of their father Damodar, applied o raige the attachment. And.
as this application was rejected, there seems no reason’ why they'-
should not bring a suit, under s. 283 of the Civil Procedure Code

- (Act X of 1877). to establish their right to the two-thirds of the [532] -
“estate to which they lay elaim in‘ para. 4 of the plaint. " They ohjeet’

that _hhey are already in.possession of the estate, and - therefore do

' not require to bring a suit for possession. I do not understand how they:

can be said to be in possesswn if the estate is under the attachment of this’ _]
Court. - Buf, supposing this to be the cass, they might still seek further
relief by suing to raise the attachment under which all the profits of the -
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" estate are paid into Court for the benefit of the. judgment-creditor. Look-;
ing also, at the case from another point of view, it is to be nofed that they.

have asked this Court to declare that the estateis not liable to be a.tta,ched:
for Damodar’s debts, In the same spirit they should have asked that the

existing atbachment should be raised. On. the second issue I find thab
the suit is barred by s. 42 of the Specific Relief Act (I of 1877).”

The District J ndge referred to the cases of Ganpatgir v. Bholaghzr )
and Motichand Jawhand v. Dadabhai Pestongi (2).

. The plaintiffs appealed to the High Court.

Shamrav Vithal, for the appellants—The Distriet Judge was wrong in
holding the plaifitiff’s suit barred by s. 42 of the Specific Relief Act, becausa
they asked for no consequential relief. This is a suib, although the plaink
does not expressly say so, under the provisions of s. 283 of the Civil Proce-
dure Code (Act X of 1877) and not a suit under s. 42 of the Specific Relief
Act (I of 1877). The plaintiffs’ are already in possession, as stated in
the plaint (see Babaji Lakshman v. Vasudev Vinayak (3)). . Possession,

therefore, is not the object of the suit. Section 283 of Act X of 1877 -

now stands for 8. 246 of the old Code. A suit may be for the establigh«
ment of a right only, and not for possession : Mathura Pandey v. Ram
Racha Tewar: (4). An attachment does not amount either to dispossession:
or change of ownership, It was, therefore, unnecessary for the plaintiffs
to sue either for possession or for removal of the attachment.” All that
they wanted was a declaration of their right and title in the ptoperby
The two cases relied upon by the District Judge in support of his
decision, do not apply to the present case. In Ganpaigir v. Ganpatgzr ay
the planntnff was out of possession, unlike [588] the plaintiffs in the
present case, and sued for a declaration of bis right to property,
.admittedly in the adverse possession: of, the defendant. The Madrag
High GCourt has ' pointed out when and under what circumstances
a suibt for a mere declaration should be allowed: Chokalingapeshana:
Naicker v. Achiyar (5). In Motichand Juichand v.-Dadabhas Pestonji (2Y
the High Court held  the plaintiff’s suit to be, in effect, a . suit for the
removal of the attachment, though, apparently, it sought a declaration.

The learned vleader also referred to: Jetti 'v. Sayad Husein' (6),
Venkapa v. Chenbasal(7), Rungo Vithal v. Rykhivadas Rayachand (8),
Settiappan v. Sarat Singh(9), ‘Amjad Alli v. Kunku Shaw(10), Koylash
v. Preonath(ll) Gulzars Mal v. Jadaun(12), as showing the nature of the
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suits brought by unsuccessful claimants under s. 246 of Act VIII of 1859; S

thh corresponds with s, 283 of the new Code (Act X of 1877).

M. O. Apte (with him @. R. Kirloskar), for the respondent. —Although ‘

the plaintiffy ha.ve. apparently, sued for a declaration of right, the real’
object of their suit is the removal of the attachment placed on the pro-

perby by the defendant. Such a suit, therefore, is inadmissible on a stamp..

~of Rs. 10; as held in Ganpalgir v. Ganpatgzr(l) Motichand Jaichand v:-
Dadabhai Pestonji (2) and Chokalingapeshana Naicker v. Achiyar (5);.
The Madras case has besn approved by this Court in Ganpatram Babagiv.
Bai Suraj (Sp.- Ap. No. 175 of 1877 (18)). Moreover, plaintiffs are noh.
divided from their father. They ought, therefore, to sue for a partitions

(1) 3 B. 230, ’ {2) 11 B.H. C. R. 186. (3) 1 B. 95,

{4) 3 BL.R. 108 119. (5) 1 M. 40, . (6) 4 B. 23 (note), .
= {7) Idem. 31. -(8) 11 B H.C.R. 174. (9) sSM H. C.R. 220
*(10) 9 B.LL.R. Appx 28, {11) 4 C. 610." ' (12) 24,63, ,

. {13) Brinted Judgments for 1877, p. 345,
. e 863
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between him and themselves. The defendant should not be ha.ra.ssod
with such a partition suit, which he would be forcsd fo bring after bhe
sale of the attached property

- Shamrav Vithal in reply.—Suits of the nature of the present suit are
allowed on a stamp of Rs. 10 : Sadashiv Yeshvant v. Aimaram Sakharam
(Sp. Ap. No. 136 of 1876 (1)), Chunia and [534] another v. Bamdial () ;
Gulzarimul v. Jadaunrai (3). No doubt these cases were under s. 246 of
the old Civil Procedure Code (Act VII of 1859). Bat they are equally
applica.ble under 8. 283 of the new Code, which is substituted for it.

- The followmg is the judgment of the Full Bench :— -

. J UDGMENT

MELVILI; J.~Tn this case the defendant obtained a decres against
Damodar, the father of the plaintiffs, tor satisfaction of his debt by sale
of & moieby of the village of Akolner, mortgaged to him by Damodar. In
execution of that decree he: proceeded in accordance with the usual (bus,
a3 we think, unnecessary) practice in the mofussil, to attach the mortgaged
property. The proceedings in:execution are not before us ; but it may be
presumed that the attachrment was made in the manner. prescribed by
8. 274 of Act X of 1877, wiz., by an order probibiting Damodar from
transferring or charging -the properiy in any way and all persons from
receiving the same from bim by purehase, gift, or otherwise.

The plaintiffs thereupon brouaht the present suit. The plaint is badly
vdra.wn, and prays thas, besides a decla.ra.mon of the plaintiffs’ right to two-
thirds of the property, it should be declared that Damodar's own one-third
ghare was not liable for hig debt. This last demand was, of course, al-
together untenable, and it appears from the arguments of the plaintiffs’
pleader, that it was not seriously pressed. The real demand of the plaint-
iffs’ may be taken to have been for a declaration of their rxghb to two-
thlrds of the property, and nothmg mare.

The Distriet Judge, -without going xnto the merits of the case, rejected
the claim, on the ground that the suit was barred by s. 42 of Aet T of
1877, because the plaintiffs: might bave sought further  relief than a.
miere declaration of title, and omitted-to do so. ' In the District -Judge's
.opinion, the attachment. constituted. a d'spossessxon, and the plaintiffs
might, thetefore, have asked to be replaced in possessmn At any rate,
the plaintiffy might, in the District Judge’s opinion, have asked that -
the attachment should be raised. .. We do not, however, think that the

" District Judge’s judgment. ean be supported on either of these [535] two

grounds The prohibitory order to Damodar did nob constitute a dispos-
gession of Damodar, and still less of the plaintiffs, It simply prohibited
:alienation. Nor could the plaintiffs have asked that the atbachment should
‘be raiged - by the prohlblbory order:. ﬁo ‘Damodar being eancelled, so long

as they admitted, as: thev do adrmb bhat Da,mod&r had an interest in the
atta.ched property. - B

. Under the clrcumstances of this case we do no(‘. thmk that the plamt
IS open to objection on .the ground that it ‘asks - only for a -declaratory
decres, and not for consequential relief. We do not'ses in what manner
‘the plaintiffs could have asked for consequential relief ; but we think that,
when they msmtuted bhis action, they were eutxtled and were mdeed

(1) 4 B. 535, mfra. 2 1 A 361, i . - :(8) 2.Av. 63, - -
- 884 ' '



1] x DAMODAR: DABHOLKA& v, B. MAHADEV GZ‘DR‘EL 4 Bom. 536

bourﬂd to ask for a dPela.ra.tlon of. thieir rights, if only to prewient a par-.

1880

.chaser ab tha sale, made under the defsndini’s decres against Dimodar, JUNE, .23,

from afterwards alleging that he had bouahb witlrout notice of the plaintiff's
elaim.

We Would thereforeﬂ raversy the stbrwl; Judge’s decree,{;ﬂd remand
the case for a decision on the merits. - Costs to follow final resulb

Dicree r'eaersed.
. Norg~—-See Kalova V. Pdiapa (1 Bi 248} and the  dases  &ited in a,rgurxicnt; as to
«declaratory suits, 2t p. 250,
4 B. 535 N.
SADASHIV YESHVANT v, ATMARAM SAKHARAM

Qourt Fees Act (VII of 1870),sch 11, a.rt 17—Stamp——ValuaLwn of smt—S{cmmary
Qecision,

~ Tha plaintiff had atbached cetham -immoveable properby in execut:o dta
decres against a third parsy. The attichment was remaved on applicatipa by
the defendans, uader s, 246 of Act VILL of 1859, whereupin the plaintiffisued

. for.a declaration that the propsrty-ia dispute belonaed to his judgment-dejtor,
and wasliable to be attached and sold unier his dacres: The plains, which
not state'any amount as the vatus of the claim, bore a-Rs. 10 stamp.

 suit'was dismissed on the ground that the plaint ought to' have bsen sﬁamﬁ@d
acoording to the value of the plaintifi’s claim. -

) Held by the High Coutt, on appeal that the pla.mt was broperly slsa.mpaa
-under sch, IL, att. 17, cl.' I of Aot VII of 1870, as the suit [536] was a suit i
set aside a summary decision’'of a Qivil Court not established by Letters Patenty

IN this case the plaintiff Sadashiv had atbached certain imm>oveable property int
-exesution of bis decree against a third party. But the astachmsat was raised, oan th;\
application of the defendant Atmaram, under s, 246 of Act VIII of 1859, The phmtx

" therefors, sued for a declaration that the ptopetty in dxspute belonged to his 1udgmsr§
dsbtor, and. that it was liable to be attached and sold in satisfaction of his decree,™
The plaint was drawa on a stamp of -Rs. 10. The plaintiff, however, did not fix any
.amount in the plaint as the value of his claim. The Subordinate Judge of Rahimat-

¢ pur, in whose Court the suib was filed, re]ecbei it on the ground that the value

" of the plaiatiff’s claim was3 not_sab foﬂ;h in the plalnt His decision was upheld,

i1’ appeal, by the District Judge of Satara, Mr.- B, F. Mactier, who held that
the pliint ought to have been s!;amped aceording to the value of the plaintifi’s

.¢laim, and not with a stamp of Rs. 10, Hs,’ accordingly, dismissed the'plaintifi’s

appeal, The plaiatiff thereupon appealed to the High' Courb. It was' contended

sfor him in specml appeal that a stamp of Ras, 10 wag) proper. for the plaint .

ynder the provisions of the Court Feas Act, -ag the suit was. one, under s, 246~

.of Act VIIL of 1859, for a Qeclaration that the property in dispute was ligbla

for attachment and sale in satisfaction of the plaintifi’s deores; thab qhe District.

Juddge misunderstood the nature of the 'suit, dad errel ia’ “holding ‘that the

stamp.should cover the valus of the property in- dtSou(:e. The appesl tway heard by
"M, Melvill and Kamball, JJ., on the 1st August, 1876, Ths following js the Court’s
-judgment (M. Malvxll and; Kemball, JJ.) :— - -

J UDGMENT

* M. MEBLVILL; J. -—We thmk that the plamt; wad sufﬁ“iently stamped with u st.a.mp
-of 10 rupses;, as the suit-appears to be nothiag more than a suit'to ses aside s summary
-décision of a Civil Coudrt not established by Tistters Patent (Court Pees-Act; sch. II,
arh, 17, cl. (). That the Legislature dederibes such a, suit asa suit to set aside a
declslou. appears from Aot IX of 1871 ‘seh. II, art.. 15, whwh sub;mut.ed for the last
twelve words of 8. 246 of Act VILI of 1859 and that such décision is to be'regarded as a
“Sqummary decisich,” appears flam' niice- than one jaizment of the High Courts is
Bomba.y and, Calcutta (see 6 B H. G- R: (4.0.J.) 89¢; -2B.L. R; (A G.d.) 23o. 14 W R.

95
: The decress of the Gourts balow ats. bhsreFore. raversed and ‘the suit remauded' for
ﬂrdeclsmn on' the merits, Gosts‘ to follow filal result/ :

610\(F'B-)~] )
865

Decrees reuersed.
[Thls case is also ,_foll/oqud,)m;m B, : .
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