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1880 from s. 14. That section relates, no doubt, to separate causes of
JULY 15, achion ; bub the -combination which is allowed to bring other foreign:
——  causes within the jurisdiction is denied in the case of land. The
QRIGINAL ghjact seems to be to coufine suits to land strictly to the Courts'
CIviL. having jurisdiction over the land, or, at least over part of the land
5 1;—;82 . sought, . The suit for movable property is not allowed to attach
(TR o itself a suit for immovable properby, as by leave of the Court another:
suit for moveable property may in that way be drawn within another than

the local jurisdiction. Should a miged eause—involving a claim ‘to both:

kinds of property, one within and one without the jurisdiction—be one

obviously proper for trial in the High Court the suit in the Mofussil Court

may be withdrawn under s. 13 of the Listters Patent, and tried here. The

cause of action being single, no ohjection could arise to a conseclidation of

the two suits upon the words of s. 14. ‘ .

I do not think, therefore, that tha present is a case in which leave to

sue in this Court eould properly be given, But it was in fact not asked
for. I am told that I ought to infer it from leave having been granted to

the plaintiff to sus as a pauper, but such leave does not by any means
necessarily imply that this particular question was judicially considered. :

The leave of the Court ought to have been as distinetly sought and

obtained for the purpose of joining the different eloments of the cause of

action in a single suit in this Court as for the purpose of suingin forma’

pauperis. As it is, I must dismiss the suib as to the immoveable property’

outside the original civil jurisdiction of this Court, for want of jurisdiction.-

. Attorneys for the plaintiff. —Messrs. Balkrishna and Bhagwandas.
" Attorneys for the defendant.—Messrs. Nanu and Hormusjs.
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[489] INSOLVENOCY.
Before Mr. Justice Marriott.

o

. IN THE MATTER OF THUCKER BHAGVANDAS HARJIVAN,
.~ (Insolvent) ; MURARII GOKULDAS (Creditor).
o : ‘[18(1;h August, 1880.) ‘

Iﬁdian Insolvent Act (Stat. 11 & 12 Vie,, ¢. 21), s, 9 — Orderof adjudication—Lying in
* prison for twenty-one days —Period within which petition for adjudication to be pre..
¢ sented—Qonstruction—Efect in an Act of the words ‘* It shall be lawful’’ —Review—
" Jurisdiction, o ] ] L S :

" The Indian Insolvent ‘Act (L1 and 12 Vie., 21) the ninth section of which:
empowers a creditor of any person, who shall lig in prison for debt for a period -

of twenty-one days, to petition the Court to adjudge su_ah person an insolvent,
. btesoribes no limits to the. time within which such petition must be presented.:
" -1t may be presented by the creditor at any time subsequently to the imprison-.
mené, - : IE . . T E . o
The . effect of the words ‘* It shall be lawful ’’ ins. 9 of the Indian Insolvent-

Act are imperative, and do not give the Court a discretion, in the exercise of .

which it may refuse an order of adjadication applied for under that sestion, -

" The Court for the relief of insolvent debtors at ‘Bombay kas jurisdiction to
review its own orders. C . SRR e

{R., 11 Bom.[.R. 1032 (1039)=4 Ind. Cas, 126.] .

v

THIS was an application by the insolvent, under :. 9 of the Indian
Tnsolvent Act (11 and 12 Vie., e, 21}, for the revocafion 'of 'an order,
. 834
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dated 29th July 1880, whereby the Court had ad;udged hlm to ha.ve com-
mitted an act of ingolvency: :

- The insolvent had been arrested in execu(zlon of a decres obtained
against him by certain creditors (Messrs. Bomanji and Ardesir Hormusji)
in the Court of Small Causes at Bombay, 'He was detained in prison for
-gix monthg, and obtained his release in October 1879. On the 29th July
1880, Murarji Goktldas applied for and obtained the above order of adjudi-’
-cation under the ninth section of the Indian Insolvent Act;, on the ground
that the insolvent had lain in- prlson for debt for a period of twenty-one
days The insolvent now applied to have the order revoked.:

.. Dang, for the insolvent.—We contend that no order: of a,d]udxca,tlon
-ean be made, under the ninth section of the Act, in respect of an imprison-’
ment which has expired long before the date of the petition for such ad-’
judication, No case has been decided upon the point; but the wording
-of the section shows that such a petibion can be presenbed only while the’

‘person, againsf whom it is directed, is actually in prison. The words‘in’™

the ninth seetion—"* It shall be lawful for the Court to adjudicate, &e.”"—°
.give the Court a [490] discretion, and in this ease the order should be
rrefused, considering the length of time that has elapsed.
. Counsel referred to Stat. 6, Geo. IV, ¢.'16,8. 5; Enghsh Bankruptcy
Act 1849; 19 and 13 Vie., -c. 1086, 8. 88 WaJlace . Blackwell s
Stat. 5and 6 Vie., ¢. 122, 5. 7. '
o Telang, for bhe petitioning credltor, referred to Higgms v. Mc Adam(Q)
Maser V. Newmcm (8), Caleott v. Freeman (4)

JUDGMENT.

MaRRIOTT, J.—This is an application, by the petition of the above-
named ingolvent, praying that an order of this Court of the 29th day of
July last, whereby  the above-named insoivent was admdlca.ted to have
committed an act of insolvency, may be revoked.

The adjudication was made upon the pstition of Mr.. Muror]i Gokulo
«da.sv an alleged creditor of the insolvent. That petition alleged ‘that the
-ingolvent was a trader within the Bankrupt Law, and that on the 11lth
December 1878, a decres was passed against the insolvent by the Court
of Small Causes in an action brought by Messrs. Boman]i ‘and - Ardesir-
‘Hormusji Wadia for Rs. 1, 071 13 and that (and this is the act of insol-
vency alleged) the msolvenb rema.med in ]a.ll for about. six months under‘
execution of the said deeree.” . g

. The petition further alleged that the pebltloner was 8, credlhor of the:
insolvent, inasmuch as he is the assignee of a decree passed by the -High
QCourt on the 30th March 1875, against the insolvent in suit No, 1928 of
1875, and wherein Vur]xva.nda.s Madhavdas and others were plaintiffs and
‘the ingolvent was defendanst, for Rs. 45, 383-4 for debt and interest and;
-costs of the suit, when taxed as usual, and further simple m(:eresb untllL
judgment, WblchJudgmenﬁ debt remains unsatisfied,

The insolvent’s peition does not deny thah he is a tra.der, and the
fourth paragraph states that the insolvent * wag discharged from jail: in
- ‘Qctober, 1879, after having been detained for six months-at the': instance
of his. ]udgmenb -oreditors, Bomanji and Ardesir Hormusji,” ‘and’ it con-~
tains certain allegations of fact tending to show that there was:rot a good
petitioniag creditor’s debt, and tha.t the peblhlon for ad]udlcation was nol;
bona, ﬁde.‘j,g , . v v R

(1) 8 Drew. 535. ’(2)’3 Y. &Jer.1.  (3) 6 Bing 556, (4) 2'T, R 59,
: ‘835 '
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.~-» Upon this 'stabe 'of facts ‘it was “argued ‘for: theinsolvent that.
the Court had no jurisdiction under- s. 9 of the 'Indian [491]}
Insolvent Act (11 .and 12 Vie., c. 21), to make the order of au]udmamon
inasmuch as the msolvent ha.d been discharged from custody pmor to
the date of the petltxon and adjudication. ,
. Now, 8. 9enacts ““ that if any person, who, &e would be deemed &
trader, liable to become bankrupt having been a.rreqted or committed to-
prison for debt.........shall upon any such .........arrest or commitment.
for debt......... lie in prison twenty-one days...... it shall be lawfal for any:
person being a creditor............... to present a petition to the Court of:
the presidency within which such person shall bave been so imprisoned......
whereupon......: +e...ib shall be lawful for the Court t;o adjudge that such
person bas committed an act of insolvency.” '
Under tbis section, in order to entitle a ereditor to petition, two
condmons, and two only, are reguisite, provided that the person be a trader.
wiz:—first, that he be arrested or committed to prison for debt, and, second,:
that upon such arrest or commitment he ‘do lie in prison ’ for twenty-one
days; and it appears o me that the moment a debtor .who has been.

" go arrested or committed, has lain in prison. for twenty-one days, an:

act of insolvenay has been comnleted _which-entitles a creditor to petition,
and empowers the Court, upon such petition, to adjudicate. This construc:.
tion is in accordance with the constroction placed upon the old English:
Bankruptey Acts. - Under the statutes 1 Jac. I, ¢, 15~15 Jac. I, c. 19,
and 6 George IV, c. 16 the act of ba.nkruptcy was held to be complete by"
the lying in prison for the specific perlods in these statutes mentioned
Wallace v. Blackwell (1). -

.+, There appears to -me to be nothing in the langua.ge of the section of
the Indian Act which elbhsr expressly or impliedly makes, it requisite that"
the debtor should he in prison at the time of presenting the petition or at-
the time of the adjudication: Indeed, I think the grammatical construe-:
tion of the section Ileads to the contrary conclusion, for the sentence
which empowers a creditor * to present a petition to the Court......;..eun.ni:
of the Presidency within which such ‘person shall have been so imprison-*
ed,” seems to contemplafbe the presentatlon of a petlblon after a personr
has been discharged. .

< [492) I do not $hink any assusta.nce in' construmg 6.9 is to be
obtained from s, 8. .. That section relates to noa-traders ; but the decision
of Couch, C. J., in the case of In re Rayhobak Ramrhandm (2) certainly
shows that he considered a non-trader -also liable to be a.djudlca.t;ad an
msolvenh after he bad ceased to be in cusbody : :

:Again, the Indian Insolvenfi Act places no' limib to the period w1thmﬁ
whlch a creditor may pebition. ' In this the Indian Act follows the provi-
sions of the English Bavkruptoy Acts of James I and 6 George IV. 'A
limit to the period within which a petlblon for adjudication. could be pre-’
geribed in Bngland, was first introduced in Stat. 5 and § Vie:, ¢. 122, by’
the seventh section of which. it was enacted ‘that no person shall be liable
to become bankrupt by reason of any . ach of bankrupt.cy committed
more than twelve .months prior ‘to the issuing of the fiat in bankruptey’
against him,” The;Indian Insolveucy Act was passed subsequently to this
statute ; but the - Legislaturs did not deem it .advisable to fix any : limit
within which the petition for adjudication should: be presented.. Upon the
construction of the Act, therefore, it seems that, onee an act of insolveney,

(1) 8Drew538. . . . . (3)6B.H-C R.0.0.7.86
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of the description of thoss mentioned in s, 9,- has been ‘committed, it is
open to every creditor of the insolvent, at any subsequent period of time,
to present a petition for adjudication. : .

It may be urged that this may bo a greab ha,rdahm on an insolvent ;
that, howaver, is a matter for the conmdera.blon of the Lagxsla.ture, and
not for a Court of. law. .. .

The fact that the Act fixes no hmlt to bba perlod wxbhm whlch the
potition for adjudication must be presented, is an argument against the

suggestlon that such a pet‘.wlon must be presented while the insolvent .

i8 in gaol.

It was urged that, as the Aot fixes no limit w1th1n which the pemtlon
for adjudication is to be preseated, it is "bus reagsoaable’ to conclude that
the Legislature, by enacting that-‘“it shall be lawful for the Court to
adjudge that such person has committed an act of insolvency,” intended
to give the Court a discretion to adjudicate, or not, according to the
circumstances of each vparticular case. I think these words do nob
give the Court any such [493] diseretion; but that, inasmuch’as they coufer

- on the Court authority to do a judicial act in a certain case, they make it
imperative on the Court to exercise that authority when the cases arise,
and the exercise of that authority is duly applied for. The words “ i
shall be lawful ”” in an Act of Parliament have often been the subject of
judicial construction, and very fully so in the recent ecase of Julius v. The
Bishop of Oxford(1). For a summary of the decisions, and a concise state-
ment of the true construction of those words, I would especially refer to
Liord Penzance’s. judgment, pp. 231 and 232. -I am, therefore, of opinion
that the petitioning ereditor had a right-to petition, and that the Court
had jurisdietion to make the order of adjudication, notwithstanding that
the ingolvent had been discharged from gaol at the date of the petition
and adjudication, and notwithstanding that the act of.insolvency was
committed more than twelve months prior thereto ; and I further think
that 8. 9 confers no discretion on the Court, but that it is imperative,

Haviog heard evidence as to the circumstances under which the petitioning
-oredxtor 8.debt was alleged to have arisen, His Lordshlp revoked the orders of adjudica-
tion with costs.

95th August. Hon. F. L. Latham {Acting Advooate: Goeneral) .and

‘Telang appeared on behalf of the ' petitioning creditor, and moved for a .
review of the above order of revocation made on the 18th August. They ‘

-¢ontended that the practice and proesdure of the Courts of Insolvency in

India were the same as those of the Bankruptey Courts in England, except:
where expressly varied by the Indian Ingolvent Act. Although by :s. 70

. of the Baglish Baokruptey Aet of 1869 (32 and 33 Vie., c. 71), the’ Courts

in Eogland were given a power of review, yeb they had exercised this

power long before any such express. enactment. was passed. The

Courbs in India had, therefore, a similar power: Bz parte Roffey (), Ez.

parte Atherton(3) ; and see Lee on Bankruptey (ed. 1871), p, 352.
Lanyg, for the insolvent, contended that the Court had no power of
xeview, and that the only course open. fo the petitioning creditor was by

way of appeal. :
: [494 } His Lordship, however, held ('.ha,t the Court had ]urlsdlctlon to

teview its own orders, and cancelled the order of the 18th day of Augusl; ‘

by which the order of adjudication had been revoked. -
Attorney for the insolvent.~—Mr. -H.. W. Payne. ..
Attorney for the petitioning ereditor.—Mr. C. Tyabji. .-

i (1) LR, 5 App, Cases 814, ¢ (3) 19 Ves. 468, ' :(3) Li R. 3 Oki. 143,
‘ 837
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