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in the present state of circumstances, it is unnécessary for - ud to ‘decide, 1880
and we do not say, whether or not the nazir ¢ould maintain sich an action. MARemH 24.

‘We miist reverse thé decree of the Distriet Judge, and réstore the —
dectes of thé Subotdinate-Judge. - The plaintiff must pav to the daféhdant -APPEL-
the . dosts-of ‘both appeals.’ - R .

o TATE
Dasrée reversed. OV
_—— 4B, 185,
1 B, 368.:
APPRLLATE GIVIL.

Béfore Szr chhael Roberts Wéstropp, Kty thef Justzce, Mr. Justice
Bayley, Mr. Justice Melvill, Mr. Justzce Kemball, M, Jus*zce ‘
Pinhey, Mr. Justibe F D Mel'vzll omd M Justwe Mcm'zott

oty

H. KASTOLINO, THROUGH HIS CONSTITUTED ATTORNEY J. OARDOZ
(Plaintiff) v. RUsTOMIL DA’bABHAI (Defendant) *
{Bth Ma.rch 1880] o

Plamt szgnmg amd vemﬂcatwn of—Civil’ Procedure Code (X of 1877 as amended by Act
XII of 1879), s3. 51 and 59, :

A plaint, signed by a person holdmg a zenera] power of attorney to sue on
behalf of the plaintiff, is properly. signed w1thm ‘the meaning of the provnao in
. 8. 51 of the ameénded Civil Procedura Code.

Thée Court must be satisfied, undét &. 52, that a pexson other than the piamt

! aff, vetifying the plaint, is a.cqua.mte& With ‘the facts of thé cliss | blis in the

case of a person holding a gendral power of attoiney, or of any other recogmzed
agent the Court will not insist on any extreme stringeney of proof.

[469] Section 52 does not, require the verification of a plaint to bs made in the
presence of an officer of - the Court ;. but, having regard to the necess:ty of
satlstymg the Court that thé_ person, bt.her than the pla.mtlff who venges the

plaint is hcqumh%ed with the facts of the cage, it ié désirable that a verificatitn
‘ by such a person shonld be made in the presence of the Court, linléss the Goukt
"7 “be satisfied that there is sufficient ground for-dispensing with his attenddnce .

' {[R.; 16 G:P.L.R. 108 ; 41 P.R; 1902=54 P.L.R, 1902; D.; 2 TuB.R, 41 (49).]

. THIS 0a88 Was referre& under 8 B1T of Adh £ of 1877, for the opnnon '
of hhe ‘High Court by Madan Sﬁmkmshna., Judge of the Small Cdgge
Cote ab Paona, with the following remarks .—

. The plambxﬁ" who formerly resided ais Poona.. is at presenfz a resxdenﬁ
‘of .Bombay. The piamﬁ was,, consequenﬁly, gighed and. verlﬁed by his
- gohstituted abtomev. .

, * The defenda,nﬁ objects tha.t the pla.mﬁ IS not sngnea nnd verlﬁed
,by the plaintiff. peréonally ; thab the person, who hag verified it, is ‘nat
‘proved to the satisfaction of the Coutt to be acqualnted with - the fazts

of .the case ; that the plaint has iiot been sworn to befors an offies¥. of
"this Ooutt a.nd that, therefore, it should be re]ected undet &. 53 of the
jnew Clvnl Brocedure Code (Ack X' of. 1877) "

" . - Under this ¢ontention tfia following isstes arise. for decxslon i —
- "1, Wnether a plaint, signed by = person holdiog a. deneral powei- of

:athorney, is ptoperly signéd as required by s. 51?

oL Whether it -should be proved .o the satisfaction, of the Gourls

‘ before the plaint is admitbed of ab tha time of the hearmg of uhe suib, that

the person ventymg the plaint is acquainted with the faets of the case?

e
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-Gourt na.med in that behalf ?

.. person or by plea,der :
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3. Whether the plaint should be sworn to before an -officer of the

* * *

* The plaintiff in this case was nof, atthe time of the institution of the
guit, and is not now, a resident within the territorial jurisdiction of thisg.
Court. In his absence his constituted attorney, holding a general power of
attorney from him, has signed and verified to the plaints. But here a ques-
tion may arise, whether by the words ‘duly authorized by him in this behalf’,
is meant that a person holding general power of attorney, containing (inger

~alia) _powers to sue and to defend suits, but not containing a special

[470] power to sign a,plamt may sign it or that he should have a spacial
power authorizinghim to sign ib.” [The Subordinate Judgs referred to
8s. 36 37 and 51 of the Code.] :
“'With regard to the verification of the pla,mt g. 51 m'owdes that it
ghould he verified by the plaintiff or by some other person proved to tha
satistaction of the Court to be acquainted with the facts of the case. The
proof on this point should be made by affidavits or otherwise before the
plaint is admitted, and not at the time of the hearing of thesuit. It is

“clear  that by word ‘proved’ "in ®, 51, it is meant that it should first ba

proved that the person-verifying the plaint is acquainted with the facts of
the case. Moreover, the verification of the plaint by a proper person is
one of the conditions precedent to the admission of the plaint; for, if the.

‘plaint be not properly verified as aforesaid, it may, at the discretion of the

Court, be rejected or returned for amendment. In this case the vlaint is
verified by a person who is not proved to be acquainted with the facts of,

“the case, and it ought to have been rejected or returned for amendment ;

but as it has been admitted by the Registrar of this Court under s. 36
of Act XI of 1865, it caunot now bs rejected or returnéd. I think

- that, under the circumstances, the plaintiff’s constituted attorney may

be allowed to prove that he. is acaua.m‘ed with the facts of the case, and

- to re-verify the vlaint.

% With regard to the third issuae, s. 52, as amanﬂed by Act XIT of
1879, ovrovides that the verifi :ation shall be signad by the parson making
it. . Bofore the amendmsent Ach cams into operation, g. 52 farther pro-

‘vided that when the person making the verification made it oub of -

Court, he should sign it in the presance of a witness who should also
sign it, and that the Court should examine such witness as fo the fact of

_the signature, unless the person making the verification was present. But
' this latter provision has baen repealed by s. 1 of the Amendment Act.

Saction 52, a8 it skood before the amendment, required a party to verlfy
the plaint in Court in presence of a witness if verified out of Court, in
which latter case it required the Courb to examine the witness as to the

. fact of the signature of the petrson making the verification. But since
" the amendreant, it on)v requires the person ma,kmg the - verification to
“'gign it he [471] is not now reguired to make or siga the verification in

Court or in presence of a witness. He may sign it oub of Court, and in

. presence of nobody. It is now sufficient that the verification is signed

by the person making ib, and it is not by law necessary for him to
solemnly affirm or swear o in the prasence of an officer of the Court.””
There was no appesrance of parties in the High OOurb elther in

JUDGMENT.

" 'WasTroPP, C. J.—Wae think: (1) That a plaint signed by a person
holding - a genseral power of abborney bo sue on beha.lf of the plamhxff is .
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properly srgned within the meaning of tha prov1so in &. 51 of the fumend-
ed Civil Procedure Code,. -

- (2) It should be m‘oved to the satlsfa.ctlon of the Gourt under s. 53
of bhe same Ach, that a' porson, other than the plaintiff, verlyfymg the
-plaint, is acquainted with the facts of the case; but in the case of a person
holding such a power of attorney as above described, or of any other
recognized agent, - the Courb will proba.bly not insist on any extreme
stringency of proof.

(8) Section 52 of the amended Civil Procedure Code (X of 1877)
does not appear to require that the verification should be made in the
presance of an officer of the Court ; but, having regard to the necessity of
satisfying the Court that the person, other than the plaintiff, who verifies

the plaint, is acquainted with the facts of the:case, it is desirable that a

verification by such a person should be made in the presences of the Court,
unless the Court be satisfied that there iz sufficient ground for dispensing
with his attendance. S

3 B. 372

. r [472] APPELLATE CIVIL.
Before Sir Mwha,el Roberts Westropp, Kt., Ghief Justwe, and Mr. Justice
Melwill.

JETHA MADHAVJI AND OTHERS, (Plaintiffs) v. NAJTERALLI
. ABaRAMIIL, (Defendant.)* [23:d March, 1880.] :
Civil chedure Code, (dct X of 1877),s. 295 —Attachmenf, Rateable dastmbutwn of
assets,

Certain moveable property was attached in execution of decrees of the 8mall
Cause Court at Ahmedabad. = After the attachment, but before the sale of the

attached property, other creditors of the same judgment-debtor obtained: decrees *

against him'in the Qourt of the Bubordinate Judge at the same place, and applied
to it for the attachment of the same property in execution of their decrees.-
The Subordinate Judge, accordingly, attached it by prohibitory orders issued to
the Judge of the Small Cause Court. - After the sale, the holders of the decrees,
obtained in the Subordinate Judge’s Court, claimed a rateable share in the
agsets realized by the Small Cause Courf, under 8. 295 of Act X of 1877,

Held, that théy were nok entitled to any share in the assets uniil after sa.tisf.a.a-»v

tion of the decrees of the SBmall Cause Court. .
[F., 18 B, 456 Appr., 6M.357: R,5 B.198; L.B.R. (1893—1900) 161 (187}

_ THIS case wag referred for the opinion of the High Court by Khan
Bahadur Cursetji Manakji, Judge of the Courf of Small Causes at Ahmeda-
bad, Wlth the following remarks :— |

“ Under these decrees, obtained in this Oourt all against the same

1udgmenb debtor, moveable propetby hag been duly atbached and sold by

this G‘ourb in due form.

~ " After such attachmeat, however, bub before realization of assets by
- sale, cortain other oreditors obtained decrees against the same debfor in
the Courb of the Subordinate Judge here, and having applied to that Court
for execution of their decrees, prohibitory orders have been received by
this Court for the attachment of the property mentioned in the preceding
para. The decree-holders of the Subordinate Judge's Court now claim &

_*-Small Cause Court Reference, No, 2-of 1880,
' 823

1880
MAROH 8,

APPEL-
LATE
Civin.

4B, 468,



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 

