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1]s N, M. APTE VAKIL v. N. R.- PATWARDHAN 4 Bom, 466.
, 3 B. 163, ' ‘
' APPELLATE CIVIL.

' Before Sw Michael Roberts Westropw, Kt., Chief Justice and -.
PO My, Justice M. Melvill. L

NAGo MAHADEO APTE.VAKIL (Original Defendant), Appellant
v. NARAYAN RAMCHANDRA PATWARDHAN (Original
: Plaintiff), Respondent.™ [24th March, 1880.]
Misrepresentaiion— Suit against an attesting witness to a security bond for dppeamncé
of an insolvent judgment.debtor, S Y o

The plaintiff held 2 money decree against M., who was arrested in exe'cu'tioﬁ

of it. On being brought to the Court, however, M. applied for his discharge ag’
an insolvent under s. 278 of the Civil Procedure Code {Act VIII of 1859), He' .

was releated on the security of G., who executed a bond for the appearaunce of
M. at the -enquiry into his insolvency. - The defendant aftested the bond, and
wrote in the attestation that G. wag a solvent person. In consequence of the
" pon-appearance of M. the plaintiff cought to execute his decree against the surety
" (., who on his arrest also applied for his discharge on the ground of his insol-
" vency, and was discharged after inquiry. The plaintiff thereupon sued the
defendant for the amount of his decree and cost of execution, on the' ground. of
his representaticn in the attestation that G. was solvent. The Subordinate
" Judge rejected, but the District Judge, in appeal, allowed, the plaintifi’s claim.
Held, by the High Court, on second appeal,. that the plaintiff had no cause of
action against the defendant,whether the suit was considered as brought-upon a
covenant or misrepresentation, as the defendant was neither a [466] co-obliger
in the security bond of G, nor did he make any promise in the attestation of it
to compensate the plaintiff for the nen-appearance of M., nor any representation
to the plaintiff. L E ’ .
Quaere—Whether the nazir was liable fo the plaintiff for negligence.in not
taking a proper surety ? - ’

" THIS was asecond appeal from  the decision of W, H. Newnhem,"
Judge of the District Court of Poona, in appeal No. 114 of 1879, revers-
ing the decree of G. A, Mankar, SubordinateJudge (Second Class) at
Khed. ‘ e ' ' . : o
The plaintiff sued to recover Rs.. 864-10-11 'as damages from the
defendant under the following circumstances :~—The plaintiff held a money
decree against one Mir Zulf Ali, and caused him to be arrested in execution

of it. Mir Zulf Ali, on heing brought to the Court, applied for his-

discharge, under s. 273 of the Civil Procedure Code (Act VIII of
1859) on the ground that he had no means of paying off the debt. . He
was released on the security of Gulam Mohidin, who executed to the
nazir a gecurity bond for the appearance of Mir Zulf Ali at: the inquiry
into his alleged insolvency. The defendant, who acted as pleader for
Mir Zulf Ali in the - insolveney proceedings, attested the security bond

of Gulam Mohidin, and wrote in the attestation thathe (Gulam Mohidin)

was a solvent person. ;[n consequence of the non-appearance of Mir Zulf
Ali, the plaintiff sued oub execution against Gulam Mohidin, who, on being

brought to the Court, also applied for his discharge on the ground of his -

" insolvency, and was discharged. The plaintiff thereupon sought toc exe-
cute his decree against the defendant, on the ground that, on his assur-

ance, Gulam Mohidin’s security had been accepted. His application for .
* . execution was rejested, and he was referred to a regular suit to establish
his right o recover the amount of his decree from the defendant. "He,
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therefore, brought the present. suit.: The defendant denied his liability.
The Subordinate Judge rejected the plaintiff’'s claim. The District Judge,
in appeal, reversed the decree of the.lower Court, and a.llowed the plaint-
iff’s elaim. . The defendant. appealed to the, High Court..: .

Macpherson (with himt Shamrae Vithal), for the apnellant —-Tbe DlS-
trict Judge was wrong in holding that what the appellant wrote in his
atbestation, made him legally liable to the.respondent.[467] for the arhount
of his decree. It.was 2 mere sbatement made in good faith before a public
officer, and not a contract.. The respondent has not shown that it was
made in bad faith, a,nd was, therefors, . an actionabla misrepresentation..
The District J udge has held the appellant llable as lf he himseli was the’
sureby. 'Tonere is no evidencs -that the surehy was. nob solvenh at. bhe
date of the security bond.

. Pigot (with him V. B. Patwardhan) for the respondent.—The appel-

lant’s stafement was an assurance fo the respondent himself through the
nazm, and created a privity between. himself and the respondent. The
asgurance was acted. upon, 1na.smuch as Gulam Mohidin was accepted as
surety The plamtlif is. not. o, be supposed to be 8 ‘perfect stra.nger in -
the matter of the secarity. The appellant is liable, as held in 4bdul
Kureem v, Abdool Hug Kazee(l) ~Though the appellant wag not- a party
to the securn*v bond he mede a misrepreésentation, and is liable for the
consequences. Whebher it was a mlsrenreeenbatlon or not, is;a question-
of facb The. Judga held bhat it was so. The ﬁndlng 18 concluswe This
Courb cannot  interfere. ,

The followmg is the judgment of the . Oourb‘

{ ' '~ JUDGMENT.

WESTROPP, G J —«If thls suit be Looked upon.as one upon a. covenant -
or promise, it must fail, inasmuch as the defendant is neither a co-obligor
in the bond glveu by the’ surety Kazi Sa.ya.d Gualam Mohidin; nor did the
defendant, in ertmg what he. has written in his attestation of that bond,
make' any promise to compensate the plaintiff if the ]udgmenﬁ debtor dld
not appear on the inquiry into his alleged insolvency, - If this suit be-
looked upon as one founded on misrepresentation (if there were mlsrepre- ;
sentation); the mlsrepresenba.tlon was made by the defendanb to the nazir-
and not to the plaintiff, and there is nelt.her -allegation in the plaint or-
elsewhere by the pla.mﬁ\ff nor proof that the plaintiff a.cﬁed upon that:
mlsrepresent&ﬁlon The plaintiff does, in his pla,mt ‘aver ‘that- he objecbed
to the suﬂ'iclency of: Kazi Sayad Gulam Mohidin as & - surebv for the-
appeara.nce of: the’ ‘judgment-debtor Mir Zulf Ali,- but he does - not’
aver‘ that, in- :consequence -of the mxsrepresentatlon of the- defendanb ‘
that the said. [468] Kazi was a fit person to be surety, he, the- plamnff
Wmhdrew his ob;ect.lon Hence it appears that the plaintiff had notr~a,ny-
cauge of action whatever against the defendant. It mayy indeed, be that”

- if the nazir were (as to which we give no opinion), liable to the plaintiff-

for neghgence in. nob: taking & proper surety; the nazir might have an -ac--
tion over. against the - defendant for: the mlsrepresenta,bmn. if-ib were -
volunteered by the defendant, and the latter: mlgbb be compelled. to recoup
the nazir for any. loss which ho might incur in - being compelled to pay-
da.mages to the plaintiff for. havmg accepted bbe Ixazx as a surety(Z) Bub
)15 WaROR. 2L T P
"(2) See Humphreys v. Pratt; 5 Bligh, N. 8, 154=92 Dow and Clark, 288; and~

2 Hudson and Brooke 532 ; and referred o in Vana v, Hata 11 B. H.C. R: 486, 53, a.ud
sée Bailsy v. Murrell, 3 Bulstrode 95 ; and Gollins v, Hvans b Q. B.-820.
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in the present state of circumstances, it is unnécessary for - ud to ‘decide, 1880
and we do not say, whether or not the nazir ¢ould maintain sich an action. MARemH 24.

‘We miist reverse thé decree of the Distriet Judge, and réstore the —
dectes of thé Subotdinate-Judge. - The plaintiff must pav to the daféhdant -APPEL-
the . dosts-of ‘both appeals.’ - R .

o TATE
Dasrée reversed. OV
_—— 4B, 185,
1 B, 368.:
APPRLLATE GIVIL.

Béfore Szr chhael Roberts Wéstropp, Kty thef Justzce, Mr. Justice
Bayley, Mr. Justice Melvill, Mr. Justzce Kemball, M, Jus*zce ‘
Pinhey, Mr. Justibe F D Mel'vzll omd M Justwe Mcm'zott

oty

H. KASTOLINO, THROUGH HIS CONSTITUTED ATTORNEY J. OARDOZ
(Plaintiff) v. RUsTOMIL DA’bABHAI (Defendant) *
{Bth Ma.rch 1880] o

Plamt szgnmg amd vemﬂcatwn of—Civil’ Procedure Code (X of 1877 as amended by Act
XII of 1879), s3. 51 and 59, :

A plaint, signed by a person holdmg a zenera] power of attorney to sue on
behalf of the plaintiff, is properly. signed w1thm ‘the meaning of the provnao in
. 8. 51 of the ameénded Civil Procedura Code.

Thée Court must be satisfied, undét &. 52, that a pexson other than the piamt

! aff, vetifying the plaint, is a.cqua.mte& With ‘the facts of thé cliss | blis in the

case of a person holding a gendral power of attoiney, or of any other recogmzed
agent the Court will not insist on any extreme stringeney of proof.

[469] Section 52 does not, require the verification of a plaint to bs made in the
presence of an officer of - the Court ;. but, having regard to the necess:ty of
satlstymg the Court that thé_ person, bt.her than the pla.mtlff who venges the

plaint is hcqumh%ed with the facts of the cage, it ié désirable that a verificatitn
‘ by such a person shonld be made in the presence of the Court, linléss the Goukt
"7 “be satisfied that there is sufficient ground for-dispensing with his attenddnce .

' {[R.; 16 G:P.L.R. 108 ; 41 P.R; 1902=54 P.L.R, 1902; D.; 2 TuB.R, 41 (49).]

. THIS 0a88 Was referre& under 8 B1T of Adh £ of 1877, for the opnnon '
of hhe ‘High Court by Madan Sﬁmkmshna., Judge of the Small Cdgge
Cote ab Paona, with the following remarks .—

. The plambxﬁ" who formerly resided ais Poona.. is at presenfz a resxdenﬁ
‘of .Bombay. The piamﬁ was,, consequenﬁly, gighed and. verlﬁed by his
- gohstituted abtomev. .

, * The defenda,nﬁ objects tha.t the pla.mﬁ IS not sngnea nnd verlﬁed
,by the plaintiff. peréonally ; thab the person, who hag verified it, is ‘nat
‘proved to the satisfaction of the Coutt to be acqualnted with - the fazts

of .the case ; that the plaint has iiot been sworn to befors an offies¥. of
"this Ooutt a.nd that, therefore, it should be re]ected undet &. 53 of the
jnew Clvnl Brocedure Code (Ack X' of. 1877) "

" . - Under this ¢ontention tfia following isstes arise. for decxslon i —
- "1, Wnether a plaint, signed by = person holdiog a. deneral powei- of

:athorney, is ptoperly signéd as required by s. 51?

oL Whether it -should be proved .o the satisfaction, of the Gourls

‘ before the plaint is admitbed of ab tha time of the hearmg of uhe suib, that

the person ventymg the plaint is acquainted with the faets of the case?

e

3 '_;sm‘aii Cs’quq Court Reference, No. ;1 of IHSO-
e 1821
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