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(4581 1 ani. therefore, of opinionv that the piainﬁiﬁ' is entitled to re-
cover from the defendant, as undisclosed principal, the sum of Rs. 824-8-0-

-the price of the 26,626 cocoanuts, which were the subject of the third

cantract, and also that the plaintiff is entitled, as against the defendant to
the amount realised by the sale of the 30,160 cocoanuts, the subject- -
ma.tbet of the first two contracts, which sum is now in ﬁhe Baak of
Bombav awaiting the result of this suis.

- It was also argued for the plaintiff that the plaintiff “was entltled to
recover the price of the 26,626 cocoanuts from the defendant, on the
ground that the plaintiff had retained the transhipment psrmit of these
goods ;:that by such retention he retained the property and control over
the goods, and that he was induced to part with the transhipment permit

. to Moti' Ganesh on the latter’s express promise to pay for the goods.

This was denied by Moti Ganesh.
As I have decided,: upon the main questlon, that the plainbiff 3 1s

" entitled to recover, I do ‘not consider * this poiat in detail, but I am of

opinion that a transhipment-psrmit (which is issued under s. 128 of the
Jadian: Sea Customs Act of 1878) daes not, like a bill of lading, represent

* the goods mentioned in it, orgive any lien'on, or control over, bhem ; and

that, considering the character of transhipment-permits and their uses and
the previous eourse ofdea.ling batween the plaintiff and the firm of Sunder)i
Kessowji as found in the case, I have come to the congclusion that the

- plaintiff did not retain the transhipment- permlt;s, or deliver them to Mohl

Ganesh upon such promise, as alleged
Judgment for plaint-iﬁ‘.

Attorney for plalntﬂ' —Me, H. W. Payne.
Attorneys for delendanb —Messrs. Tyabjz and Sayanz.

. 4 B. 239,
[459] APPELLATE CIVIL

Befora Sir- Michael Roberts Westropp, Kt., Chief Justice, and
Mr, Juszzce F. D, Melmll

o PARMAYA (Orzamal Defendant No. 1) Appellcmt v. SONDE
s - SHRINIVASAPA' (Original Plaintiff), Respondent.*
: [16tb Februarv, 1880.]

Regzstratton Acts XIX of 1848, b:0.4 of 1886, VIIIof 18'7l—Regzstratzon—-Mortgage wuh-
' out pocsesswn—Subsequent purchase with POSSEsSIon.

Daeds of sale dated, respectively, the 22nd October, 1868, and Tth Fabrua.tv,
© 1874, and registered, the former under Act XX of 1866 and the latter under Act
. VIII of 1871, are not thereby. eatitled to priority over an unregistered mortgage
deed, dated the 13th June, 1864, tha ragisiration of which was optional uader
Act XIX of 1843, where the consideration for the rival deeds exceeds Rs, 100.
Quere.—Whether in Kanara, a mortgage without possession can be sustained
againgt a subsequent purchase from the mortgagor with possession.

IR., 13 B. 220 (232) 15.B, 18320 B. 408 (417) (F.B.)]

THIS was a second appeal from the decisian of A. L. Snens, Judge of

vi\;he Distriet Court of Kdnara, in appeal -No. 157 . of 1877, reversing (zhe'
decree of V. V. Wagle, Subordinate Judge (Second Class) at Sirsi. :

4 ' Second Appeal, No. 450 of 1879. -
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" The plaintiff brought this suit against Pa’.rmaya_ and another, to esta-'
blish his right to recover Rs. 724-10 0 from certain lands mentioned in-

the plaint, He allegei*that the lands in dispute had been mortgaged to
¢ -one Annapa by Shankarapa and Timapa (both deceased) by a deed dabed

the 135h June, 1864 ; that Annaps brought a suit in 1866 on his mort- -

gage, against the mortgagors’ legal representative, Narsama, and - ou the

~ -4th July, 1870, obtained a decree for Rs. 613 and costs against the mort-.

-gaged property ; that he {Annapa) attached the property in execution of
his décree, but the attachmanbt was removed on the application of the
-defendants under s. 246 of the Civil Procedure Code (Act VIII of 1859),
" the Court referring Annapa to a regulansuit to establish his right : that
Auanapa subsequently assigned his decree to tha plaintifl, who, thersupon,
brought the present suit, and claimed to ‘recover the! money from the
‘mortgaged lands.
Parmaya (defendant No. 1) answered bnat the mortga,ge desad
. {Ex. No. 46), relied upon by the plaintiff, was a forgery, and that the
dectea had been fraudulently obbained; that the property "had been
-sold by Narsama to Parambbat by .a deed dated the [460] 22ad
‘QOctober, 1868, and that Parambhat sold it (:o defendant under a deed
-dated the 7th Februvary, 1874.
Defendant No. 2 answared that he had no mteresﬁ in the property in
-dispute, and that he had been unnece%sarlly ma-de a party.
.. - The mortgage-desd (Fx. No. 46) and the two deeds of purchase
(Eizs. 17 and 18), relie1 upon by defendant' No. 1, were each for a considera-
tion exeseding Rs. 100. Tae mortgage deed; howevet, which ‘was executad
while Act XIX of 1843 ‘was in force, was not registered. Tha two deeds
{Exs. 17 and 18) were registered, the formeér under Act XX of 1868, and
$he latter under Act VIII of 1871.
- The Subordinate Judge held that the morbgage-deed (Ex No. 46) was
not genuine. - He, accordingly, dismissed the plaintiff’s claim. -

In appeal, which was preferred by the plaintiff it was contended on ba- .

half of defendant No. I (Parmaya} that the plaintiff’s mortgage (Ex.No. 46)

not having been registered; could not - prevail against the defend--

-ant’s registered deeds (Ex. 17 and 18). 'The District Judge held that the

mortgaaa-deed was genuine,ani that it did nob require registration, as -

-decided in Khandu Dulabdas v. Tarachand Amarchand(1).: He, acoord-
ingly, reversed the decree of the ﬁrsb Court,; and a.llowed the plamtlff’
-claim.

Oa the 8th Dacembsr 1897, P&rmzya ﬁlei 8 sacond appaal in the
High Coart. Defeadant No. 2 did not join ia if.

Ghanasham Nilkanth Nadkarni, for the appellant—The plaintiff’s
:mortgage (No. 46} is not registerel. = If is, therefore, invalid and inopar-
-ative against the defendant, whoholds. under registered deeds. The defend-
ant’s title is perfected bosh by registration and possession, and cannob

‘e defeated by a mortgage which is- neither registered nor accompanied

with posssssion. Tha defendant and his vendor are bona-fide purchasers

without notice of the plaintiff’s allegad mortgags. - The plaintiﬁ's vendor

‘was not i possession ab the date of the sale, which, therefore, is invalid

-according to Hmdu law. Thla sait, broudhb as it is on that sa.le, is nob

ma.mhamable :

v [461] Shamrao Vztha,l for the respondsant.—The deeds (Nos. 17 and
. 18), relied upon by the dsfandant, wera subject to compulsory registration

RSN TR
815

" 4880 -

FEB. 16,

APPEL:

LATE
CIvIL..

4 B. 459..



"4 Bom. 452 INDIAN DECISIONS, NEW 'SHRIES ! o [Yol;

4880 ' under- Acbs XX of 1866 and VIII of 1871; and’ would have: been null’ and
“FEB:16. . void without registration.. The registration .of the mortgage-deed was’
~—~  optional under Aot XIX of 1843. -The gquestion of priority, therefors,.
“APPEL- does not ariss in this case, as ruled in Khandu Dulabdas v. Tarachand®
‘GATE ~ dmarchand (1). The plaintiff charged the sale (No. 17) to be fraudulent’
Crvin;y and collusive. The lower Courbs have not determined that question..
"They have not decided, a.lso, whether the plaintiff’s mortgage was not.
£B.359;  valid withoub possession in the dlstrlct of Kanam It is:necessary’ that.
" these ques:ions should be determined. . )
. - The following is the judgment of the Courh —

J UDGME\IT

o WESTROPP C J.—~The District J udga has found fand his finding:
musb be accopbed as conclusive on thab point) that the docuiment on which:
- the plaintiff founds his claim (Bx. 46), dated 13th Jupe, 1864, was executed
bona fide, and that it did not need registration as against the (Exs. 17 and
18) respectively, dated 22ad Qctober, 1868, and Tth February, 1874, as.
shown by Khandu Dulabdas v. Tarachand Amarchand (1). The learned
Distriet Judge has, however, omitted to notice the fact that neither Annapa
nor the plaintiff ever had possessuon under the mortgage (Fix.46), or to:
consider and determine whaether, in Kanara, a mortgage without possession
" can be upheld against a subsequent purchase with possession. The plains:
iff 'has in his plaint alleged that ' the. purchase by Parambhat froo:
- Narsama on the.220d October 1868,.(Ex. 17) was fraudulent and ccllusive..
The learnsd District Judge has not determined whether or not that allega-:
tion is true. - If be, on retrial, should hold that averment to be untrue, it
< will become incumbent upon him to consider and determine - whether, in
‘Kanara, & mortgage -without possession can be sustained as against a
subsequent” purchase from "the morh“a.gor with possession. So far as -we.
‘know, Gujarat is the only province in this Presidency in which 'a mortgage:
‘without possession ig susbainable against a subsequent dona fide purchase-
with possession, ~In order that the foregoing questions, which have [262]
_-been left undecided by the District Judge, may be resolved by him,. we
reverse his -dacres, and remaad this cause to him for retrial, and direct,
that be may be at liberty to™ take - such further lawfal evidence.in the-
cause as he may deem mecessary for such retrial, The coshs of t;he appeals.
mush follow the ﬁnal result of the cause. .

o Qase remlmded.'
% B. 362.
APPELLATE GIVIL

Before Sr Mzcﬁavl Roberts Wes;rapﬂ. Xt., Chzef Justzoe, cmd
M’I" JustweF‘ D, Melmll

GURUNATH NILKANTH (Orzgmal Defnndant) Appellant v.
KRISHNAJI GOVIND (Origirial Plaintif), Respondent
’ [16th Februa.ry, 1880.]1

Hmdu law—-Hindu wzdow, power of, to alzena,te her husband’s mnmoveable property

* A purchaser of immoveabls property from a Hindu: widow, in ofder’ to show
"that the property is absolutely conveyed to him, ought to-aver and prove’ ﬁha.h :

o* Second Appeal Noy 398 of 1879, -
(1) 1B, 572, o (2) 1B, 572,
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