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clearly pomhs to dlsbmchon between pensxons and all' other grants. It 1880
follows that, in our opinion, the Word ' pension ”’ in-s; 11-is used (in its MARCH 10.
ordinary and well-known sense, viz., that of a. periodical allowapece ori - — .
stipend granted, not in respect of any right, privilege, perquisite, or office, APPEI“
but on account; of past services or particular merits, Or.ag compensation: LA‘I‘E
$o dethroned, princes, their families,.and dependants. It seems to us GIVIL
1mpos31ble t.o brmg a tora-garas  hak within this meaning of the word
‘ pensmu ; ”” and, indeed, if we are nght in our  eonclusion, that the word; 4'8' “2'
** pension ” denotes something different from “ a grant of money or land
ravenue,” it ‘follows that, as we have already, inthe cases referred to, held
£hat a tora-garas hak comes within the definition of a grant - ‘of money or.
1and revenue, we .could- not row consxsbenbly hold tha.ﬁ it comes within,
the meaning of the word "' pension.” .
[437] We may observe that the term  grant of mouey or of land,
ravenue "’ appears to be borrowed from the Madras Reg: IV of 1831, which,.
is one of the statutes repealed by the Pensions Act . In’ that regulatlon
4he term is made to include pensions; and, redd in combination with Acb
XXIIT of 1838, the regulation exempts from attachment for debt not only,
pensions, but also other allowances, some of which . would, perhaps,. fall
within the definition of a grant of money or land revanue in the Pensmns
Act, as well as within the same term in Reg. 1V of 1831. But in passing:
the Pensions Act the Legislature seem to have thought it desirable that
-exemption from attachmernt for debt should be confined:-to pensions, pro-
perly so called; and should not ba extended to other grants of money or
land revenue. = And it does not appear to us difficult to understand why.
+the State should have. bhoughﬁ it right to secure the pensions of its old
servants and of dethroned princes, but should not hava. cared to protect
from attachment grants made to fa.mlhes of freebooters as compensa.tlon
for the loss' of their blackmail. . ‘
*Oar answer to the question. reforrad to us, will be tha.h a tora garas
hak is not exempted from attachment under a decree of a Civil Court.,
'i{‘he Secteta.ry of Sbate for India must pa.y the costs of this reference. . ;

SO 43'437.'
APPELLATE CIVIL

Before Szr Mu;hael Roberts Westropp Kt., Chief Justwe and
. b Mr Justwe M. Melmll L

¥

g MAHABAVAL MOHANSANGJI J EYSANJI (Plamtzj}) V. THE E
GOVERNMENT OF BOMBAY (Defendant).* [10th October, 1877.]
" ''A'suit against Government upon an alleged agreement by Government to. pay;
moneys from its treasury in lieu of tora-garas haks, falls within the prohibition’
© ins. 4 of Act: XXIII of 1871, to Civil Courts to entertain any suit relating to any
grant of money made by .the British Government, . whatever may have been the’
... consideration for such grant, and whatever may have been the nature of the
pa.yment ‘claim, ‘or right for which such _grant may have been subshtuted‘ Ny
~'Cessation of the collection of tora~garas by Governmens,
Qu@re —Whether Government botund isself to act perpetually as agent of the
'~ garasias in the collection of tora-gards?
Qudre;—Whether the Civil Gourﬁs would cam;el the speclﬁc per[ormance oi
such an agreement? ",

[Aml'med 5 B 408= 8 1. A =4 Sa.t. P. OJ 230 R.. 4 B 432 (4“6) ]
N SRR I R - *(Regular Appeal,; No.10.0£.1877./ -« FEEW:
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10bh October, 1877 WESTROPP, C.J. —The sttrlch Judze of Surat
having held that by the Indian Pensions Act (XXIII of 1871) He Was
438] deprived of jurisdiction to enterfain this suit against Governmenb
for tora garas, the plaintiff Mohansangn has appealed o this Court. ;‘

‘The plaint states as follows :—"* Tn tha villages of pargana. Anklesvar.
in the Collectorate of Broach, in the Surat District, there are lands
belonging to the vantas of. my ancestors (meaning vanta lands which:
belonged to my ancestors). .Likewise there has contmued (to us) from.
ancient times the yearly cash hak (rlgbt) of tora-garas as (our) private
property. The same having descended as an inheritance from the original:
owner of the family, came down to be shared by the lines (families) of
three sons. These (i.c., the members of each of the (said three) lines
used to ‘collect (levy) separatelv (the) tora-garas, of their respective
ghares from the villages {(mentioned above). Some time after the introdue-
tion of the Enghsh Government, the Government made an arrangemenﬁ
(bandobast) to . pay (moue}s) from the Government treasury in -liet
of the tora garas haks which the garasias vsed to collect (levy) directly.
from the village. " "The plaint then proceeded to state that up  to itg
date ‘the payments of tora garas continued to be regularly’ made by
Government to two ‘put of ‘the three branches -of the family of t,hq
orlgma.l proprietor, bub that the last payment made to the third bra.nckg
was made to its representative, Jeysangji, who died on the 5th December;
1865, having first adopted the plaintiff as his son and heir.. Th&
plamuﬁ' alleged that the vanfa lands and other property of Jevsangjl
bad ‘comie into his (the plaintiff’s) possession, but the Collector, of
Broach ‘stopped the payment of Jeysangi’s share of .the tora: gams
ever since his death, and that, on the 16th of July. 1873, Govern-
ment, by a resolution of that date, refused to recognize the plaintiff a8
adopted son of Jeysangji, and, as Jeysangji had not left a widow, resum~
ed his' share of the tora- -garas. The plaintiff next alleged in the plaint bha,t,;
nssuming that he was not the adopted son of Joysangji, he nevertheless

- was now his heir, inasmuch as his natural father, Chandarsangji, was the

next heir as cousin of Jeveangji, whom.he survived until Samvat 1929
(A. D.1873 74), when he died, leaving the plaintiff, who, if not then adopb-
ed son and as such, heir of Jevsfmgp was his heir as son of Cha.adarsa.nﬂjl
The plaint claimed for the. plaintiff (as Jeysang;l s shaie ‘of the tora-garas
hak) Rs. 2 694 per annum thenceforward, and ten years’ arrears thereof,
with interest. He alleged the cause of action to have accrued on the 16th
July, 1873, the date of. the Government 'resolution - resuming the tora-
garas,. The plaint was presented on the 27th February, 1876, i.ai;about
eleven vears after the last payment made to Jeysargii; and there is:nothing
to show that since the death of Jeysangjl, in 1865, either Chandarsangji or
the plainsiff .took any legal proceedings to recover the tora- garas, from -
Government until the filing of the present plaint.

The written statement, filed ia defence, pleaded—1lss; that Act‘. XXIII
of 1871, prevented the Civil Court from baving ]umsmcmon to bear the suit,
Secondly, that, this tora garas hak bavmg orlgma.ted in wrong and vlolence,
a suit {for it would not lie.

It will be observed that the plamt does not aver that " GoVernmenh
undertook to collect tora-garas, or had collected it, but simply as=erted that,,
after [439] thé introduction-of the Enghsh Goverpment, that Government’
made an arrangement (handobast), i.e., an agresmeiit to pay moneys from
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the Government treasury.in lien of the fora-garas haks, which the garasi-
as used to levy direetly from the villages. - This statement of the nature
of the.claim against-and liability of Government, anpeara»to coincide ex-
actly with the language of Her Majesty's - Privy Council in Maharana

Futtehsangii v. Desm Kallignrayaji(1), where it is said that the tora garas

annual payments * were recognized by the British. Government‘. which
took upon ibself the payment of such of them as were previously. pa.y_able_

by villages paying revenue, and la{t the liabilisy to pay. such of them as.

were payable by inam villagas to fall on the inamdar,” Similarly, in
The Collector'of Surat v. The Heiresses of Kuverbai.(2), Forbes, J., ‘gaid ¢

*“By an arrapgement with the garasias, the Government has a°reed 40
satisly their claims from the_publlc treasury, on-the condltlon'o,f,thel,r-
abstaining from making a direct levy on the villagers,” = If, then, thig
description of the nature of the liabiliby of  Government, given.by Her.

Majesty’s Privy Couacil and Mr. Justica Forbzs and put forth by the

plaintiff himsslf in his plaint, be correct, it would seem to us.to fall
within the prohibition, contained- in s. 4 of the Indjan.Pensions Act
(XXIII of 1871), to Civil Courts, to entertain any suit relating to any
graut of ,money made by the British. Government, whatever may - have,
been the consideration for such grant, and: whatever may have been
the nature of the payment, claim, or right for which such gra.nt‘. may
have been substituted —enlarged as the term ** grant of money is by
the third section, which brings within the scope of that term . anything
payable on the part. of- Govemmenb in respect of any -right,"” &ec. * Thag
word "' right;”’ although it may well ba limited to. claims ejusdem

generis with the objects of the Act, ~would appear tous fo include a hak:

or periodical ‘payment by Government in respect of such an arrange-
ment. as. that alleged by the plaint to have been substituted for-the
lavy, by garasias, on their own account, of blackaail from villagers. This
was the view taken in Parbhudas Rayagi-v. Motiram Kalyandas (3), and,
ag we bhink, correctly taken, and we are- of opinion that the same - view:
holds good.here, if the plaintiff’s claims has been rightly set forth in hig
plaint.. As there set forth, what he.seeks . as of.right, is'an annual pay-:
ment from tha Government tréasury, which’ anaual payment he substan-
tially treats as the purchase-monsey or counsideration for .the abstinenesy,
by his ancestors, himself and his successors; from the levy of tora-garas
in the villages of Anklesvar. Thers is between the present case and that
of Vasudev Sadasiv Modak v.: The Collector of Ratnagiri (4) this distine-,
tion, viz., that the inception of the deshmukh’s right to his percentage on
the revenue collectel by him was legal i whereas fora-garas hsaving gene-
rally been blackmil, can scarcsly, whatsoever it may have since become;
ba regarded as of lawful origia ; but, Her Majesty’s Privy Council having
first given their opinion in the - Ratnagiri case upon the deshmukh’s elaim,
as it stood in ibs inception, and avon the sanad, proceeled; in the Iatter
part of the judgment, to view thal- case independently of the origin of the
claim and of the sanad, and statel their opinion to be that the plaintiff
Md .k had put forward his elaim in such a manner as fo show that
what was payable to him by the Bsitish Government {3401 was so

‘in respech of a’ right. privilege, perquisite, or officée within the mean:

ing of 8.3 of the Indian 'Pensions Act, and to negative 4 sbabes

‘ment in his plaint fio the offect that, since 1842, the British Governma'nb

CO)EL AL 84 (47) ‘10 B.H.O.R. 281, * (2) 2 B.H.C.R.'239 (342)
:13) 1.B, . 903. S , (@41 4109,
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had- received the .desmukh’s a.llowances, as :something dxsbmcb from®..

revenue, from the raiyats on his behalf and : as his agent under ecircum-:
stances which would miake them liable to him as for money ‘had and re-) -
ceived,” and, accordingly, their Lordships affirmed the decision of the High
QGourt, whlch held the case tofall within the third section .of the Indian.
Pengions Act, and, therefors, not within the jurisdietion of a Givil Court,

- In the preseat case, the plaintiff has -pat his case so as to bring:it within

the fourth section of that enactment, and has not encumbered hig plamb :

'wlﬁh any a.llegatuon a8 to the agency of Government,
"3 The learned - counsel ‘for. the - plaintiff, however, ndeavourlng to’

take this case oub of the scope of the term “ a grant of money,”’
g8 defined or desoribed in "the Indian : Pensions Act, contended, at
the heatmg of the appeal befors us, thaj Governmenb meraly filled*
the position of -agent to collech tora-garas from the villagers on behalf-
of the- plaintiff, .and assumed that position for the purpose ‘of recover-
ing that blackmaxl or whatsoever else it may be, in an orderly and:
peaceable manner, and preventing the riotous and violent mode of lovy
by the garasisze themselves which had preceded the intervention.of
Government.: Assuming that -argument-to be historically true,.it pre--
gents & case quite different from that stated in the plaint, which e¢ontains:
‘o allegation of agency on the part of .Government. The plaint neither
avers that Governmenb ever promised to collect tora- -garas on behalf of the
plaintiff; or asserted that it would collect it on his own behalf; nor does it
aver that Government has hitherto collected tora-garas from the wlla.gers,

- 6r that any moneys of that nature have since the death' of Jeysangji, ‘in

1865, as heir to whom the plaintiff elaims, been raceived by Governmenbé
from the v111agers on behalf of and to the use of the plaintiff. - It was not
very clear, in the argument: on:behalf of the plaintiff, whether the agency’
conhended for, was a perpetual ageney, or'an agenoy determinable at. the:
pleasure of - either: party, or .of Government alone, on reasonable notice.
But- whichever species of agency it be, if ageney at all, it is manifest
that, -if the plaintiff seriously intended to rely upon such & case, it iwas: -
mcumbent on him. to have amended-in fact, re framed-his plaint. :An
application for liberty .so to do, ought to have been mada to the Distriet:
Judge. . The plaintiff had, from the written statement in - defence filed by "
the Collector on behalf of Government timely: notice that, at the hearing:
before the District Judge, the Indian Pensions Act would be relied on as’
a'bar to.fhe maintenance. of this suit in a Civil Court; go there cannot:
bave ‘been: any-surprise in the’ matter. - It .does not: appear that, even
when the District Judge announced his opinion that the cage came within
‘the prohibition contained in the Indian. Pensions Act, the plaintiff made
any application for leave to amend. Even hers, on appeal, the amendrnent’
of the plaint was rather suggested than formally applied for. . Looking,"
however, at -what was gaid as ‘intended to amount’ to an application, we
could not ‘peresive any good ground for allowing .an mdulgence of .that: .
natureto the pIa.xntlff al o advanced & stage of the litigation, ' Ten' ‘years:
have elapsed sincethe death of Jeysangji, who, of his branch of the family}!
was the last recipient of the Government. commutation for tora-garas.

" It the [431] plaintiffs’ claim be regarded ss a hak or ‘other immoveable'

- properby, it may not be barred by the law of limitation (see Act IX of 1871;"

sch. IT, art. 131, 132, 145, and L. B. 1.Ind. App. 3477 8. C.'10 Bom: H. 0:? ‘
Rep. 281). But if it be a kak it would seem to come within  the Indian

" Pensions Act. - If the true nature of the claim be a.contract for a perpstual
: agency, and we were asked bo permit the plaint to be converted into & suit -
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for a specificperformance of such & contracb we nob only doubb that a smh
for its specific ‘performance would lie (Fry on Specific  Performance, . pp.
99, 245 Fitzpatrick v. Nolan (1), but we doubt that any such- contract
could be proved. So far as we can perceive, it has not been alleged in any of
the tora-garas cases bhitherto, decided, that' Government was bound per-
petually to act as agent for collection of fora-garas. «In-The Collector of
Surat v. Pestanfi Ratangi {2), where the history of fora-garas was examined

very fully by Mr. W. E. Frere, then Zilla Judge of Surat, who had consi-
derable experience in Gujarat, he seems to have thought that Government
could only bs liable when it had eollected the -garas; and the case of
Sambhulal Girdharlal v. The Collector of Surat (8)  doss not seem. to go
beyond that. Lord Kingsdown there said : " The. question here is, not
whether the Government can be compslled to receive and hand over these
" sums, but whether, actually receiving them, and having been in the receipt

of them for very many vears, it is entitled to say that it will not pay them
- to the aliense of the person to whom, bub for the alienation, they would

have been paid.”’ Agencies, alleged to be undetsrminable, have been discoun- -

tenanced by the Courts: Rhodes v. Forward (4}, Kavasji Nanabai v. Lalbha
Vallabhai (5), Shaw v. Lawless (6). To a-suit for spscific performance the
period of limitation would be thres years from the-denial of the right ; Ach
IX of 1871, sch. IT, art. 113. Again, if the suit be eonverted into an action
for the recovery of damages for misconduect as an agent in ceasing to make

the collection of tora-garas, the period of limitation -would be three years

from the time when the neglect or misconduct oceurs (Act IX of 1871,
sch. II, art. 91). Lastly, if the suit were transformed into an action for
money had and received to the use of the plaintiff, it is manifest from. an
exhibit put in svidence by the Advocate-General on behalf of Government,
with the consent of counsel for the plaintiff, that such an action muss fail,
inasmuch as Government has, since the introduetion of the -survey mto
Gujarat, declined to collect tora-garas from the villages..

In Sambhulal Girdharlal’s case it was established to the sa.tlsfa,ctlon »

of Her Majesty’s Privy Council that the tora-garas had been-collscted by,
and was in the hands of, Government. In Umedsangfi v. The Colléctor. of.
Surat (7) the High Court limited its decree against the Collector to the tora-
garas admitted t0 have been collected by Government, i.e.,up. to 1862 the
date of the survey ; aud Couch, C.J.; said : " We eannot deelare the:plaintiff
to be entitled in psrpetuity, because, if Government were to cease to collect
the garas, it rmght be that his remedy would not lie against the Govern~
ment, but against the villagers.” :We have no5 any doubt that, in the case
before [442] us, the plaint was filed in its preseat form without any aver-
ment that Government had collectad the tora:garas sued for, because it is
notorious that Government has long since ceased to collect tora-garas in
- Gujarat, and that, although payments.are made out of the Government

treasury to many of the ancient recipients of fora-garas, there is not, since

.the new revenue survey, any assessment in respsct of tora-garas in Govern-

ment villages made upon-the villagers or their lands, and, accordingly, no .

collection made by Government in that respect. The exhibit to which we

1877
0CT. -0,

APPEL-

" LATE

CIvIiL,
3 B. 437..

have referred as pub in. by consent, contains extracts fparagraphs 17 to ‘

19 inclusive) from a resolution, No. 4309, dated 27th November, 1862, of
the Goverament of Bombay, and is as follows :—

(1) 1 Te. Ghan, Rap. 671 - (3) 2 Morris 8.D.A, Rep. 291,

(3) 8 M.I.A. 1 (40), " (4) I.R. 2 App. 256. (5) 3 LA, 200,
{6) 5 QL & F. 19. - (7TBHGR ACT. 50, .
: ~ 801
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1877, *17.. Government did not initiate these payments, but found them, :
ocr. 10 on obtaining possession of the country, generated by the disorder of the
. previous rule. The holders were treated with unexampled indulgence;:
App EL- ‘but the peace of the country callsd for the policy then adopted, and faith
LATE  ghould now be kept with their descandants, although they are no longer
Orvin./ - dangerous to the State. This the Governor in Council is prepared in the
..~ strictest sease to do; but he canaot allow that a tax, at first 30 irregularly
4B. 4370 imposed on the community, should: now be extorted, by the aid of legal
proceedings, from the public purse by others than thoss in whose favour
the original arrangements were made, or thit Government should be com--

pelled to conbinue its gool offizes bebwaen the garasias and tha village com-
munities in & manner to which it never pledged itself. It should, therefore,

be publicly declared in every taluka, as the revenue survsy settlement is’
introduced, that the new rulss of assessmant do not include any such eol--

loctions, and that Goveranment will, in fubura, not aid or take part in tha

eollection of -garas.

“18. In thus placing the garasias in the same position with respech
to the village communities which they - -originally held, the Governor in’ -
Council cannot allow them to resort to-other than legal means to enforee -
theirclaims ; and if any village communities decline to acieda to the gara-

siag demands, the latter mus$ resort $o the Civil Courts. Af the same time

the Governor in Council is not unwilling to make some sacrifice of revenue’

- in order to relieve the garasias from the necessity of resortmg fo law, and-

" heis prepared, whenever the garasia may be willing to reseive from Govern-

ment his present inecome, instsad of collecting it.direct from the villagers,-

6 contiaue that income to him under such reasonable rules and restmc--

tlons as may geem fit to Government to i Impose

- "19. The conditions, on which this arrangement will be enﬁered

mto, are that the garasia shall consent to abandon, for thsfuture his:

claims against the village communities, and in return the allowances he
has hitherto enjoyed shall bs continued by the Ssate hereditarily (daring

good behaviour) to the male issue of .the first person who recsives the.
garas from the British treasury. The garas, or any portion of it, may. -

further be continued to the lineal male issue -of a brother of . the first.
% British reeipient in any case in which, on inquiry, the Ravenue Commis- . .

" gioner may find that hardship wouald be felt by the disconbinuancs of the
garas. If, in any case, however the allowa.nce has besn enjoyed on con-:

dition of service, that condition will not be abandoned, albhough it is not:

expecred that such gervice ean now be taken wish advantage 6> the publie.”

[433] For the reasons which we have above assigned, we think it

doubtful whether we should confer any benefit upon the plaintiff by

granting to him parmission to amend his plaint. . Whether, however, those

reasons desetve much weight or not, we are of opinioa that we ought not to

grant to him any, such permission, he not having mads any application for

leave to amend in the Court of first insbance, -although he had: timoely

warning, before the hearing of the cause thare, that the. Indian Pensions.

, -Act would be pleaded as excluding the jurisdiction of that Couaif. 5

 We affirm the decree, and direct the parties, respacbively, “to - bear
theu‘ own costs of thxs .appeal. ‘
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