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[428] S. A. 22 of 1876), both decided :by Wastropp,:C: J., and Melvill, J.,
on the 19th ' Dacember, 1877, He also 'referréd: to Gopal Hamntmt
Gumaste v. Sakharam Govind (Mis. 8. A. No. 7 of’ 1877)

. @. N, Nadkarni appeared for the opponent, ~

The followmg is t.he judgment of the Gourt —

. JUDGMENT. ,

‘ SARGENT, C J.—The: Gollechor s certificate’ refers both to the profits
of  the vatan which had accrued due before thée passing of the.Act, and
also to those which have been subsequently: ‘assigned by him as the
remun’eratlou of the officiator. As to the latter, there edn be no.doubt
that, as, in virtue of the 'pendmg attachment of 1866, they might pass
into the benaficial possession of the attaching creditor, the Collector was
authorized by thefirst part of 5. 10 of the ‘Vatandars' Act o inform the
Court by his certificate that such portion of the profits had been. agsigned,
and that the Court was bound, on recewmg ‘such certificate, to canceI
the pending attachment, in'so fa.r ag it mlght affect the portion so assigned.
As tothearrears due ‘at the date of the "Act; and which bave not been
agsigned, they fa.ll under the latter- part of the seetion, where it is true
that the words * may have passed * are not to ba found ; but we think the
gection must be read as if they,had been, asit can scarcely.be supposed
that. it was intended that the Collsctor should pay over the profits to. the
attaching * creditor one day aud . apply the .next day to the ‘Court for. an
order to have them reqhored ag he would be entitled to do as. soon as they
had passed into the * beneficial possession.” of the a.tt»a.chmg credltor.
The decisions in Miscellaneous Appeals No. 17 of 1876 and No. 22 of

1876, both decided on 19th D:cember, 1877, are apparently in conformlty -

with this view. We must, therefore, dlscha.rge the rule with costs. .,

~ Rule discharged,::
. . NOTE.~The declswu in this cass. was followed in Appllca.tmns Nos. 91 and 98 of
1879 under Extraordinary Jurisdiction, both decided by Westropp, C. J.; a.nd‘
B. D. Malvill, J,, on the 23rd Fsbraary, 1880, In both of them the attachment placed

ou the vatans wis removed by thas C>urt on the receipt of the Colleator's ¢ertificatey .

grantel under s. 10 of the Vatandirs™ Act, although the: decrees sought to be
executed wore agaiost the mtzms as ‘morbgaged ptoparﬁy

. 43. a9 _; :
[420] APPELLATE »‘GIVID‘

Before Sir. Mzchael Roberts Westropp, ‘Kt.; Chzef Justwe a'nd
Mr. Justwe B D. Meluzll ,

MAN[KLAL VEWIDAL (Judgmeént- credztor) B, LAKHA AND -
MANSING, (Judgment-debtors).: AND. DAYABHAT PREMGHAND.
(Judgment-craaztors) v. MANSING (Judgment debtor) oo
[17th February, 1880.] . L

czml Procedure Code {det X of 1877), 5. 266, él. (c) and ea:planatzon (a), and $.995
—fttackment and sale of buzldmg matmals—-Rateable dzstmbutwn of proceeds af
Losale, et g <

“ By ¢l (¢} of s 266 of the Gml Procadmre Code - (X of 1877) an otdmaty
* judgmient-creditor is precluded from attaching or: gelling the materigls of a’house
" or other building belonging to his jadgment-debtor,’ bas by explanahon {a) of the
b ‘~'sa.me sectu on thls ptohlbmonr does not exzend to & atedltot whoae deoree is for

v
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"renf. Held, that ss, 266 and 295 must be read together, land - that. an, erdlnarﬁ

: Judgment-c:edltot is not entitled, undars. 295, o a rateable proportion.of theg;
assets realized by the sale of such. house or buﬂdmg, under a decree obtained hy
another creditor for rent due to him in rsspect of the said house or building., -

One Maniklal obtained a- decree against L. and M. for rent dile from them,’
and, in execution thereof, applied for the attachment and sale of two houses,
thh their compounds and the ground underneath them (in respect of which
property the said rent:had fallen-due) helonging,: respectively, one to each of his
judgment-debtors. .The’ properties were; accordingly, sold on the 23rd July,
1879, and the sale pteegeds handed aover to Manikial,” In the meantime, onthe
.18th ' February, 1879, D. a judgment-creditor of M. under a money decree,
applied for the attachment and sale,of. the same immoveable property (excepting
the houses) of hig Judgment debtor “which ‘had been previously attached under,
Maniklal’s decree for, rent, On the realization of the sale proceeds, D. applied,,
under s, 295 of Act X of 1877, for a rateabls proportion of the assets rea.hzed by
the sale of M.'s property in executmn of Maniklal’s decree.

' Held bhat D. was not eumled to such rateable propomon of the assets

: [R,, 23'4.106 an; (1888) AW N, 154.]

- THE following casa was referred for the opmlon of f.he ngh Gourb by*
Bao Saheb Krishnamukhram, Subordinate Judge of Va.gra., in the D1sbnch
of Broach, under g, 617 of - Act X of 1877 —_

“The facts of the ‘case ‘are that one Maniklal Vemla.l of Broach
having obtained a decrse against'Lakha Iala and Mansing Lala in Suit’
No. 240 of 1878, presented darkhast No. 2380 of 1878 for execution of his’
decree. Tn the ninth column of his' darkhast he named both the defend<:
ants as the persons against whom:the: [480]. enforcement of the: decree’
was sought.  In the last ‘e mn of the same, regardmg the mode in
which the-assistance of ourt ‘was required, he requested that he'
iight be awarded his judgment:-debt with costs by the attachment and-
sale of the immovable properties of bis judgment-debtors, as: descrlbed
ab the foot. of his darkhast.

The property ‘of Lakha Lala was: describsd at' the foot of the:
darkhast as eonsisting” of a house, with an open, ohouk to 1ts north . and ar-‘
compound to the south,, ., . . ° T : . Ca

* In the same wiy the property of Mansmg Lala wag descnbed ag-:
consxstlng of another housse, with an open chouk and a compound. b

There is a remark at the foot of this darkhast, to the effect that the

_ decree sought to be executed was obtained for therent of lands dus by the

‘defendants, meaning, agparently, that the* mafterials of the houses were
also hable to atbachmgat.a and-sale under s, 266, proviso @ (a). . ...

“ Under these clrcumstence& the propertnes were all attached, and on
the 23td July 1879, sold by public auction for Rs. 31-6° ouly Tne full
a.mounb of the purchase maney was peld int due time, Coo

“.On'the'18th- February, 1879, ong ' Devabha.l Premehand presented
darkhast No. 666+ of 1879 for -execution -of 'his 'decrse against' Mansing
Lala alone, and requested thie Qourt to: géb the immoveble property of his
judgment-debbor— consisting of a gokhan (bmldmg site) on . which. stood,
% house,. -and of-a' compaoand and chouk: attached and sold, ' the: samé- pro-

" perty which was sought to be att.e.ehed and sold by Ma,mk\a.l excephmg

the superstruct.ure of-the house, -

* Thinking that the maferxa,ls of the housps and other buﬂdmgs be- -
longmg o and occupied by agricnlturists - were not liable “to be attached
or sold, Dayabhai. Premﬁhand songht to geb.the. -gokhan, chouk and coms
pound aﬁtacbed and sold: leaving-aside ‘the supe‘fsﬁructure of “the’ house.

19
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“There is no dispute about. the property of Lakha Lals; - or about
the sale proceeds of the same. All the properties of Mansing Lals, includ-
ing the superstructure, Wera sold in execution of the [331]) darkhast of
Maniklal Venilal, and Dayabhai Premchand requests the Court that the
assets realized by the sale of the. pronert;xes of Mansing Lala, ineluding the
superstiidture, be divided mteably a.mong himself a,nd Maniklal under
8. 2_95 of Act X of 1877.-.

" Maniklal's’ pleader, on, the contrary, contends that expla.natlon
(a), 5. 266 of the” Act, was introduced. for .the  beneft of & judgment-
creditor holding a dectee for rent, and that, therefore, Dayabhai was not
entitled to a share in-the sale-proceeds of ' the house. “For. Dayabhai it
is contended that s. 295 of the Act was quite clear on* the pomt and
Shat bhe wording of the section was imperative;

“AsI entertam reasonable doubts on the pomb whlch is also of
frequent oceurrence in almost all the Courts, I have thought it proper to
refer the following point for the decision of Her Majesty’s High Court :—

*“1.. Whether, under the circumstances, a creditor, who cannob
geti the materials of houses and other buildings of his ]udgment‘. -debtor
attached or sold under s. 266, cl. {¢), of Aet X of 1877, is entitled, under
8. 295, to_a rateable proportion of the share of the assets realized by
the sale of the sume pronertsy at'the instance ' of another, whq can ‘geb
i5 attached and sold under explanation (a) of s..266 2 . . .

The Darhles did not a.ppear by pleader or in person. L5

F S - ; JUDGMENT

WEsTROPP,. C.J. —To the Subordinate. Judge s querv, whehher Daya-
bhm Premchand is ‘entitled to a rateable proportion of the proceeds of the
materials of the houge and buildings belonging to his judgment-debtor,
Mansing Lala, which were realizéd by -the sale’ of ‘the same-house--and
bulldmgs under a decres obtained by Maniklal Venilal for rent due to him
in respect of such house and buildings, we must reply in’ the negative, it
being our opinion that; inasmuch as the <materials of the same hotse and

* buildings could not have been attached or'sold by an ordinary-creditor such

as Dayabhai Premchand {see s. 266 :of the ‘new: Givil Procedurs -Code;

Act X of 1877, cl. (c); but may be sold by the landlord for rent (see same
section, explanation (a))], we would frustrate ‘the intention of the Legis{
lature were we to apply 8.295 to the proceeds of sale [2382] realized at the
suit of thelandlord, and'would be giving to the ordinary creditor a benefit

which the Legislature 'clearly - meant: to. confer -upon the landlord, bus to

withhold from the ordinary creditor. The two sections (266 - and 295).

‘must be read togebher, in which case the' general intention of the Legis- .

lature; expressed in s. 295, cannot be permitted to frustrate - the specisl
intention equally: a.ppa.lent m 8 266 Thxs constsructiion of tbe Acb avoids
any repugnaney. R ‘ P
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