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The only auestlon was a8 to the construction of the lease. - Both the
lower Courts held that such a lease- was a permanent . one, The District -
Judge~was of opinion that the lease should be construed most in favour
of the lesses.., He considered that the improvements made by the lessee
showed that the parties intended 0 treat the lease as a permanent lease. .

Vinayak Mahadev Pandit, for the appellant.—The lease has been
misconstrued. - It is admitted that the lease gave to the lessee the power
of holding the land &s longas he pleases. Leases of this kind have been
held to terminate at the death of the lesses : Vzthalmv v, Pzrdnngda L,
Gopalrav v. Bhavanrav (), Sulemanv. 4smad (3).

Ghanasham Nilkanth Nadkarm, for the respondents —The language
of the lease unambiguously gives to the lessea the power of holding at
his pleasure. Under this power the lessee has made improvements and;
acted to the lessor’s knowledge, as if-it was the intention of both
parties nob to deprive the representatives of the lessee of the benefits
which the lessee himself enjoyed. It would be a great hardship to con-
strue the lease to the lessee’s dlsadva.nﬁa.ge, for .when it was executed, uhe
land was evidently of little value to the lessor.

JUDGMENT.

M. MELVILL J —1It has been repeat;edlv held that leaees of f.hm
description’ are determined by the death of the lessee, In addition to
the decisions in special appeal No. 312 of 1871 and the cases there cited
wo may refer to the rulings in Special "Appeal 373 of 1873 and Special
Appeal 112 of 1877. - The decraes of the Courly below must: be reversed,
and the claim- awatded wmh costs on defendants throughout.

Decree reversecl

<

; 3 B. 426..
[4261 APPELLATE CIVIL.

quore Szr Oharles ‘Sargent, Kt., Chief Justice (Oﬁicw&mg), and
Mr Justzce M. Melmll

JAGIIVAN JAVERDAS (Applzcant) v. IsSMAIL ALzl KHAN AND
"THE COLLECTOR OF KoraBA,. (Opponents.)* [9th February, 1880.]

Bombay Act ITI of 1874, s. 10—=Vatan—Removal oﬁattachnwnt-—_Collectpr 's certificate,

The applicant held a decree, dated the 28th June, 1861, against Ismail Alli

- Khav .and -another for Rs. 3,956-13-7, of which he had already raecovered.
Rs. 2,742.4-56. .On the 24th December, 1866, he applied t6 the Court of the 8ub:
ordmate Judge at Pen for the attachment of the proceeds of a certain vatan,
belonging to the judgment-debtors, in satisfaction of the balance:. Rs. 1,214-9-2,
+ due to him .uuder:-his decree. On the 7th February, 1868, the Court a.ttached
,-the proceeds by a prohibitory order to the Mamlatdar of Pen ‘While this attachs

_ment was peanding the Collector, on the 13th December 1878, sent a certificate to .

. the Court, and.informed it-that the proceeds of-the vatan were uot liable to’
" attachment npder ss. 10'and 13 of Bombay Act IILof 1874, The certificate:
- referred to the profits -of the vafan which - had accrued due before - the - passing:
vot the Act, and also to tbose whwh bad been subsequently assngned by the

L

. Apphcutxon No. 81 of 1879 under Extmordinaty Junsdxctmn. o . R
» (1).'8.A. No. 812 of 1871; decided” by M. Melvm a.nd Kemba.ll .TJ y on 22nd Sep-
tember 1871, unreported.’ = °
Ger(2)78.A, 878081873, See: ‘Prmhed J udgments tor 1874. P.'279.
(3) $.A: 12 qf., L&'ﬂm sae Pnnted Judgments for 1877, ps 177,y
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11Collector as remdneration of the offieiator.. The Court, on- recbiving it, removeéd:

the attachment, and dismissed the application on the 11th January, 1879. The
_order was affirmed in appeal., On an applicasion to the Hngb Cours, uuder its,

/ exixdordinary ]unsdwhxon. ’ v

Held, that the Collec*or was anthorized by the first parh ‘of 5. 100f the Vaﬁan-
dars’ Aok, to infoim’the Court by his dertificate tbat-a portion of the profits’
! attached, had been asgigned by him as remuneration to the'officialor;’'and that
tbe Court was bound, on  receiving it, to remove the pending attachment .

Eeli also, that the atteats due at the date of the Act, and which had. not~
been assxﬂned fell withia the latter part of the sectlon

‘The ngh Oourt accordmgly. dismissed the applwatlon with costs. <

¢

“THIS was an application. under ths Court’s - extraordmarv Jurrsdw-
tion, againgt the order of W. M. Coghlan, District Judge of Thana, aﬁirm- ;
lng the order of the Secand Class Sabordinate Judge of Pon. -

The applicant Jagjivan held a decres, dated the’ 28th Juna;’ 1861.
against the' opponent Ismail Alli Khan and another for Rs! 3,956-13-7,
of which he had alréady recovered Ra. 2,742-4.5. On the 2ish D :cember:
1866, ‘he applied to the Court of the Subordinate Judge' at Penfor the
attachment of the proceeds of a certain’ vatan, belonging to thejudgment
debtors, in satisfaction of the [427] balance, Rs. 1,214-9-2, due to him
under his decree. On ‘the Tth Tebruary, 1868, the Court afhached the
proceeds by a prohibitory order t6. the Mamlatdar of Poni; ' While  this
sittachment: was pending, Mr: George Waddington, Collector’ of Kolaba, )
On the 13th December, 1878, sént & certificate to'the Cours, and’ informed
it; thatithe proceeds-of the vatan were ‘not liable to attachmént-under
gs. 10 and’ 13 of Bombay Act No. III of 1874." The certificate stated:
that the profits of the vatan, accumulated from 1864- 65 %o 1873-T4, bad”

amounted to Rs, 1,588-3-T; that from 1874-75 their amount was annually IR

sattled at Rs. 169-15-11, of which Rs. 168 were assigned as yearly remu-
neration to the officiator, and that the Courb should remove ils attach-
ment, as the profits of the vatan could not be paid under the Act, to any
person other than the vatandar or offisiator.  The Court, on receiving the
certificate, removed the sttachment and dlsmlssed the ]udgmont -credi-.
tor’s application ‘on the Ilth January 1879 '

Jagijivan appealed to the ‘District J udge of Thana, who re]eeted hhe
appeal,

Jagjlva,n nhereon apphed to the H;gh Gourﬁ under 1ts exbraordmary :
]urlsdxcmon

R10° Saheh V. N.-Mandlik, for the apphca.nt ~—The procdeds of the -
’oatan were: attached long before the passing of the Vatandars’ Act. The
dttachment, therefore;,’ was good, at least for the amount: Whlch had
dccrued due before hhe Act came. 1nﬁo force.. It cannot have a rétros-
pecblve effect, , iy

Na,nabhaz Haridas (Government Pleader) for bhe Collector —The
obJect, of the Va.ta.ndars Act. is . to. pratect. the rlghts of Hereditary
vaha.ndars, and to securg- bhe continuanecs of the vatans in bheir: families
or.in: those of recognized ofﬁclators. The profits of the salan-are in no
caBe to pass oub of’ their “possession or ownership.' It is cOmpetent to
the Collector, under &. 10, to ask for the removal of an_attachment
on the proceeds of the vatan. “whether they accrued due . before the. date
of the Act ‘or subsequemzly, or whether t.hey are assigned or nob.. "Under
that section he ecan ask even fo set aside a sale or t»o cancel a devree.
The learned pleader . cited Mahadaji thkaj v. Raja.ram Vithal
(Miss, S.-A. 17-of 1876); Martand stcm v Ra]aram ‘Vithal (Mis
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[428] S. A. 22 of 1876), both decided :by Wastropp,:C: J., and Melvill, J.,
on the 19th ' Dacember, 1877, He also 'referréd: to Gopal Hamntmt
Gumaste v. Sakharam Govind (Mis. 8. A. No. 7 of’ 1877)

. @. N, Nadkarni appeared for the opponent, ~

The followmg is t.he judgment of the Gourt —

. JUDGMENT. ,

‘ SARGENT, C J.—The: Gollechor s certificate’ refers both to the profits
of  the vatan which had accrued due before thée passing of the.Act, and
also to those which have been subsequently: ‘assigned by him as the
remun’eratlou of the officiator. As to the latter, there edn be no.doubt
that, as, in virtue of the 'pendmg attachment of 1866, they might pass
into the benaficial possession of the attaching creditor, the Collector was
authorized by thefirst part of 5. 10 of the ‘Vatandars' Act o inform the
Court by his certificate that such portion of the profits had been. agsigned,
and that the Court was bound, on recewmg ‘such certificate, to canceI
the pending attachment, in'so fa.r ag it mlght affect the portion so assigned.
As tothearrears due ‘at the date of the "Act; and which bave not been
agsigned, they fa.ll under the latter- part of the seetion, where it is true
that the words * may have passed * are not to ba found ; but we think the
gection must be read as if they,had been, asit can scarcely.be supposed
that. it was intended that the Collsctor should pay over the profits to. the
attaching * creditor one day aud . apply the .next day to the ‘Court for. an
order to have them reqhored ag he would be entitled to do as. soon as they
had passed into the * beneficial possession.” of the a.tt»a.chmg credltor.
The decisions in Miscellaneous Appeals No. 17 of 1876 and No. 22 of

1876, both decided on 19th D:cember, 1877, are apparently in conformlty -

with this view. We must, therefore, dlscha.rge the rule with costs. .,

~ Rule discharged,::
. . NOTE.~The declswu in this cass. was followed in Appllca.tmns Nos. 91 and 98 of
1879 under Extraordinary Jurisdiction, both decided by Westropp, C. J.; a.nd‘
B. D. Malvill, J,, on the 23rd Fsbraary, 1880, In both of them the attachment placed

ou the vatans wis removed by thas C>urt on the receipt of the Colleator's ¢ertificatey .

grantel under s. 10 of the Vatandirs™ Act, although the: decrees sought to be
executed wore agaiost the mtzms as ‘morbgaged ptoparﬁy

. 43. a9 _; :
[420] APPELLATE »‘GIVID‘

Before Sir. Mzchael Roberts Westropp, ‘Kt.; Chzef Justwe a'nd
Mr. Justwe B D. Meluzll ,

MAN[KLAL VEWIDAL (Judgmeént- credztor) B, LAKHA AND -
MANSING, (Judgment-debtors).: AND. DAYABHAT PREMGHAND.
(Judgment-craaztors) v. MANSING (Judgment debtor) oo
[17th February, 1880.] . L

czml Procedure Code {det X of 1877), 5. 266, él. (c) and ea:planatzon (a), and $.995
—fttackment and sale of buzldmg matmals—-Rateable dzstmbutwn of proceeds af
Losale, et g <

“ By ¢l (¢} of s 266 of the Gml Procadmre Code - (X of 1877) an otdmaty
* judgmient-creditor is precluded from attaching or: gelling the materigls of a’house
" or other building belonging to his jadgment-debtor,’ bas by explanahon {a) of the
b ‘~'sa.me sectu on thls ptohlbmonr does not exzend to & atedltot whoae deoree is for

v
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