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IL] GOOULDAS DWARKADAS v. GANESHLAL HALASROY 4 Bom, 417,

3 B. 416, , . 1880
[416] ORIGINAL CIVIL. JONE 2.
Before Mr. Justice West. : ORIGINAL.

— CIviL,

GOCULDAS DWARKADAS OF HYDERABAD, CARRYING ON BUSINESS AT g B, 416,
BOMBAY UNDER NAME OF GIRDHARLAL FUTTECHAND BY HIS ’
MoniM, MoriuAL BUNACHAND, (Plaintiffs) v. GANESHLAL
HALASROY AND OTH#RS, CARRYING ON BUSINESS AT BOMBAY
UNDER THE FIRM OF GANESHLAL SUNDERLAL (Defendants).®

[22nd June, 1880,] Sl

Service of summons on agent —Qivil Procedure Code (4Act X of 1877), s. 76 :‘ and s, 87,
cl, (¢)—Carrying on business. Lo

T5 satisly the conlitions of 8. 76 of the Civil Procedure Code (Act X of 1877)
a8 to servics of sammony on the agent, thers must ba a person residing withous:
the local jurisdiction, bat carcying oa basiness or work within those limits by

" a manager, or agent, and susd on account of such works,—that is, business
either actually itself carried on by the agent or maaager, or forming part of the
business in the sease of a connected course of fransaction to the management of
which ke has bean duly appointed. : :

Sactions 76 and 37, cl. (¢), are to ba construed together, and are intended to
carry out the same saneme of relief, which rests upon the idea that whers an
agent has ben put forward subssansially to take the place of his principal with-
in a particular jurisdiction, he should take the place-of such principal {at the option
of any person who has dealt with him) in any legal procsedings that may arise
out of the business or work in which the agent has been virtually a local prin-
cipal. The manager or ageat coatomplited by the Code, isone who has an
initiative and independent discretion, albeit subject pessibly. to principles and
general orders prescribed for his guidance. A mere servant employed to carcy
out ordars or to exacute a particular commission or a- factor or common agent
who is not identified with the firm for which he acts. is not such an agent. A

The firm of (Graneshlal Sunderlal carried on business at Agra. It hadno
place of business in Bombay, but it employed (. as its agent in Bombay in
certain dealings which it had with the piaintiff. The letters and telegrams of
the firm to G. ware sent to the plaintifi’s place of business, or addressed to G

a8 an individaal, not in the name of ths firm, @. did not himself initiate any
business or in any way stand between his employers’ firm and the plaintifl,
Held, that G. was not the defendants’ manager ot agent within the meaning
of the Oivil Procedure Code, s. 76, and that in an action against the defendants,
service of summons upon him was not due service.

G. in partioular instapnces drew hundis on the firm of Ganeshlal Sunderlal
which tha$ firm duly accepted and paid. ZHeld,. that he might reasonably be
deemed their agent or manager for this particular kind of business, if for no
other, and service on him might probably suffice in the case of a plaintiff suing

- on kundi transactions as with the firm through him. .

[417] Service unduly made under s, 76 does not become effectual by reason
ot the fact of such secvice being subsequently notified to the parties really in-
terested as defendants, . Lo i

Semble.—Service duly effected under s. 76 is effectual without reference to
the circumstance of its being or not being communicated to the real defendants.

{F., 11 C.W.N. 809 ; R., 87 C. 877=11 G.L.J. 401=5 Ind. Cas. 500.]

. THE question in this case was whethet there had been good service of
Summons on the defendants. , ‘

] T_he defendants who were seven in number, resided at Agra, and the
plaintiff alleged that they were all in parfnership, and carried on business
at Agra under the name of Ganeshlal Sunderlal and Pitmal Gulabchand.
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Iﬁ a.poeared that their busmess in Bombay was transacted with t.he assis-
tance of. one Gulabchand Lialla, who acted as their agent in purchasing and
selling goods, and to whom the plaintiffs advanced monséy on account for
the purposge of such business.. . ’
The summons in this suit was served on 15th January, 1880, upon-
Gulabechand Lially in Bombay under s. 75 of . the Civil . Procedure Coda

.(Act X of 1877), and an er-narte dacres against the defendants was obtain-

od by the plaintiffs on 3rd February, 1880.

The defsndants alleged that uatil shs plaintiffs proeeeded on the 29th
March, 1880, to execute the decree, they were not aware that any suib
had been filad against them by the plaintiffs, and on the 13th Aorit, 1880,
they obtained a rule nisi, calling -on the plaintiff bo show cause why the
decree should not ba set aside. .

Only two of the defendants admitted 'pa.rtnership, and they alleged
that they were the sole proprietors of the firm. Tho other defendants in
their affidavits denied ‘connexion with tha firm of Ganeshlal Sanderial.

Gulabehand Lalla, on whom the summons had bsen served, made an
affidavit in which he alleged that all the defendants were members of an
undivided Hindu family, and that the trade carried on by them, or any of -
them, was for the beuefit of the family. ~He also stated that the plaintiff
had demanded payment from him of the money due by the defendants,
and that he was threatened with a suis ; that this was eommumcated by

. him to the defendants ot Agra. His a.fﬁdawt continued : “‘1 came to

know of {418] this suit having beer filed against the defendants when I
was served with the sirmmons in this suit’ as ‘munim or gumasta of the

~ gaid defendants’ firm in Bomba,y At the time when T was secved with

the summons on-the 156h day of January, 1880, I received letiers,  tele-
grams, and orders from the said defendants for business, trade and with
reference to this suit. ' T smll consxder myself in hhe servxce of the sald
defenda.nﬁs firm.

"On.the said summonses being servea on me I lmmedmtelv wxote a
lether to the.said defendanﬁs, informing them of this suit having been filed,
and of the serviceof summonses on me, and. that the date of the hear-
mg of thé suit ‘was fixéd for the 3rd February 1880. I salso, at the
sambe time, forwarded the summons, and the translation thereof, served on
mae, to the said defendants. T also.wrote another letter to the same effect,
and mfmmmg the said defendants nhat the plaintiff refused to wait. 1 also
wrote letters to the said defendants after the decres was passed in this

- suit against therm, ‘and recsived from them letters in reply, requesting me
~to waib up to 15th of Vasshak Sud (24th May 1880), and prevail upon the

pla,mtlﬁ" to wait.” The plaintiff’s ‘munim at my entreaties waitéd for some
timeé, but refused to wait any longer. T further say that I always kept
the said defendants well informed of what was going on.in this suit, and
I'say that the allegations made bv the. said: Gapeshlal ‘Halasroy and
Sunderlal Lialchand, stating that, prior to the 29th March, 1880, they
were not aware that a suit had been filed against’ them conjointly with
the other defendants, and the allega,bxons made by the ‘other defendants

_that they had no knowledga of issue of the summons, ‘dre entxrelv false

L fal]egafslons Lot Turnoy g S Eoes s

“ I further ‘say that as muvim of gumasia’ of nhe sa,ld aefendants
ﬁrm I drew hundis on them at Agra to the extent of Rupees one lakh;
which the said defendants honoured and paid. - I also purchased and sold
goods on their account from'time to time, which the said defendants have
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confirmed: - I further say that I forwarded !;o tue Sald defendants copies 1880
of the plaintiff’s account as adjusted. by me every year.” . - ey . .. JUNEQZ
.. He annexed to -this affidavit verna.cular lettors- reeelved from ‘the, = —~——
firm of Ganeshlal oundetla.l at Agra, the latest of which was [419] dated ORIGINAL,
the 26th March, 1880, in which instructions were given to himr with regard- CIVIL,
to the sale of goods, drawing of . hundis, and other matters connected with —
the business of the firm. A letter of the 18hh Janua.rv 1880 contained: 4 B. 4165
ﬁhe followmg pagsage:— - :
" And. your letter armved I ha.ve noted ﬁhe 1ntellxgenca ert;ben-
. thereln . Having ma,de an arrangement with, rega.rd_ to the settlement as
you may deem proper, do you be good enough o sommunicate it in writing
to me.* Should I be able to pay off (the money) I will. na.y the same, If
1 be not able to pay it off, I will send a reply in ZNrmng
In a letter, dated the 26th > January, 1880, ‘the firm Wwrote to Gula.b-
oha.nd Lalla: *“ and you know about .my: reputation and about my house
(position), and I have already written o.you to writa to me on your. having
made an arrangement (setblement) as you -may - deem proper,, .- But you
should make an arrangement:in such a way as I*ma.y be able to carry it
oub, and that my reputa.hlon also may be saved.”. And on the 2nd March,
1880, the firm wrote : * Do you be good enough to causa the ma.hter to be-
finally settled somebow or other.” :
7. In none of the letters, howevet, was. there any speclﬁc mentlou of,
the suit, or the nature of, the ) ma.tter OF .- a.rra.nvement" to -which'
gllusion was made. .
The plaintiff made afﬁdamts in whlch ha stat.ed that- he ha.d ttansa.cb-
ed business with Gulabehand Lalla ag the defendants’ munim or gumasta,
and that he had frequent interviews witly. him -with reference %o the
plaintiff’s claim on the defendants, and that - he acted on the defenda.nts
behalf.: He.aunnexed a copy of-a. letter, dated 29th November, 1879, sent
by him o the defendants, enclosmg ‘his. account; and, referrmg o ¢ the
txa.nsa,ctnons in_ grain -had at this, place by .your gumasta, Gulabehand.:
The a.mounh in respecb thereof remaining;due -to ns, has been . debited to;
gou* . * * The account,-having been all settled with-your gumasta,
Gula.bchand is.sent to.you. Doiyon ba pleased to send tha a.mounb of
the balance forthwith.”.. . f
. -In.their a.ﬂidavxts, the defenaa.nﬁs ,demed that Gulnbchand Lalla. wa.s
thelr munim. - . They alleged that they ha,d no firm in Bombay; thab
“the said Gula.bchand Lallachand, "as-a gumasta. of the [420] firmof
Ganeshlal Sunderlal, looked after the business.of, the, said firm transacted
by the plaiatiff as the commission agenf of the said, firm 3-but, as such, the
said Gula.bchand Lallachand was possessed; of no power or- authority to
" achas mumm, or to aceept.servige of the wrlb of summons, or to bind the
defendants in the suit.”
Stariing, for the, plamtlffs, showed t,auseﬁ
. Lang, contra. ‘

g IJ DGMENT

WES’B Ji -—-The quesﬁlons that arise in thls application are:— -
{1} Was Gulabchand so related to the firm of Ganeshlal . Sunderlal
n; rela.tmn to the transactions out of which the: suit arose, that service on:
- him was effectual ag-against that firm, a.ccordmg to !;he rprov1s1,ons of gi 76
of the Code of Civil Procedure ?2- . - o
1(2):,.Conld a service on him, if meffecbua.l in xizself become effectual
, aa a,ga.msﬁ the firm; bv 1bs bemg broughé to-their kaowledge 2:;

B I1—99 | s



&

- §Bom. %2 - INDIAN DEOCISIONS, NEW SERIRSW [Yol.

1880
Jung 29,

" ORIGINAL .

CIviL.
§'B, 416,

" (8) Would such servies,-if in itself effeStual, be rendered ins:
effecbual by its not being ‘communicated to the ﬁrm—(a) without: bbe
connivance and () by the connivancs of the plamtlif 2
(4) Was soch sertice, as contemplated in issue (8), kept from ﬁhe
knowledge of the defendants’ firm, and under wha$t circumstances ?

(5) Who are the members of the ﬁrm responsnble o the plmnuff fof
its debts o him?

- Bection 108 of the Code of Civil Procedure says that, on the apphc&*
tlon of a defesdant against whom & decree - has been passed ex parie, the
dacree shall be get aside if the summons was not duly served. Here the-
service was made on one Gulabechand, the gumasta, in Bombay, of a firm"
at Agra.” Such service, the defendants say, - was insufficient, while tha
plaintiff contends for is sufficiency. The question has to be declded on-
the construction of s. 76 of the Code. - That sectionsays: “ In a. suit
relating to any business or work against a person who does not reside within
the local limits of the jerisdiction of the Court from which the summons
igsues, service on any manager or agent, who [421] as the time of servica
personally carries on such business or work for such person within such*
limits, shall be deemed good service.”” To satisfy the conditions hers:
laid down there must be a person residing without the local jurisdiction,-
but carrying on business or work within those limits by a manager or agent,
and sued on account of sach-business or- work—that is, as I understand,
business or work eithei setually itself carried on by the agent.or manager,
or forming part of the business in the sense of a connected course of
transaetiohs, to the manadement of which be has been duly appointed. -

.- Section 76 was thus, as it séems to me intended to be, in- a general’
way, complementary to 8.:37, cl. (¢}, and the two, forming par} of the same®
Gode, ought to be construed together. Now by 8. 37, ¢l. (¢), provision®
is made for the appearance’of a party ' ca.rrymg on trade or busmess 43
within the Ioeal jurisdietion; through another, * for and in fhe name ! of
such party ' in mabters éonnected with such trade or business only wnere{
there has not -been an’ express a.ppomtment of another ‘person for thig’
purpose. ‘Thus, if:the’ a.gent; contemplated in s, 76 is in-general identical’
with the agent intended in 8. 37, cl. (c); thé person served as agen’ with &
summons will be able to appear and answer for the firm that he repre-
sents. - I, on the other ha.nd the agent-under s. 76 is;. owmg to a wide
Gonastruction being given'to that enactment, held to° mclude persons ‘not’
falling within. 8. 37, el (c) the service.will, "in some instances, be ma.de
uponi persons- who are not in a position and have not the 1nforma.clon’
necesea,ry for.an effectual defence where one can bs ‘made. v

v Without saying that the agent:meantin s. 76 is, for all purposes, to bé:
deemed:absolutely identical with the agent in s. 87, el. (¢), dud a.llowmg"
the poasibility that the later section was framed as it stands;-in order-
to provent the evasion which might be covered by a- more rigid form of
expression, I am of opinion that the two are intended to work congruously
together, and to carry out the samescheme of relief. This restson the
idea, that where an agent has been put forward sabstantially to take
the place of his prmclpa.l within & ‘parsicular jurisdiction, be [422] should
take his place ab-the option of &' person who- has dealt with him, in any
legal procesdings that may arise out of the. business or work, such;:
for instance, as the- building of & mansion or obher contractin: which:
the agent has heen virtually a local principal. Insuch cases:the agent,
a8 manager, stands between the firm or the company and those ' who deal-
with him or work for him or for whom "he works. as - its representative.
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His position is readily distinguishable generally from ..that of a servanb 1880-
smployedouly to carcy: out orders or to execute a particular commigsion,: JUNE.2%:
and equally distinguishable from that of a factor or commission agent,:  —
who is uot in any way identified with the firmi The manager'or ageot: .ORIGINAL}
contemplated by the Code means, I thmk one baying. an initiative and GIVIL.
mdepenueut; dzscreblon, albeit subject posmbly to prmclples and genelal

orders prescnbed for his guidance. : l.B“.»!(B,:.!

Thae phrase carrying on business” is itself one of va,rymg 1m00rt,.
accordmg as ib Is ‘construed with an implied addmou. 80 as fo mske ifis
mean tha whole business, the principal part of the business, anypart of -
the business, or that parb which may properlv he supposed to‘have been.
comempluued by the parties to a coniraet. It has, in the HEnglish Gourt,,
been incerpreted according to fhe _context, and the apparent purpose:of,
the Liegislature, and the same rule of construction must, I think, be applied:
in the presens, instance. _Potsonal service . is, according to 's. 75, to ba:
made wheuever it may be practicable. The substitated servies of s, 76, is:
but an excevtion, and one which ought. not to be extended to cases which;
are nob certainly  within the inteuntion. In the present case the firm of.
Ganeshlal Sunuerial had not, aceording to any evidence.that.I can trust,
a place . of business in Bombay., The firm did not pay license-tax,  Its-
lesters and telegrams to its employee Gulabehaud were sent to the plaintiff'g-
pla.ue of : busxneSs, or addressed .to Gulabchand simply as an individual; :
not in the vawe of the firm. Ha, in fact, acted for other firms as well a8y
for that of Gauestlal Sunderlal, and it does not appear that in acting for
the latter firm be had dealings on their account with any other person
than the plaintiff. = He seems to bave been & kind of inspector and adviser
as to the maukess, checking and aiding bhs plaintiff io the transactions
that he carried on for the defendants’ firm, bus not himself initiating any.
[423] buswness, or in any way standmg between his employers’ firm and
that of the plaintiff.

Suech funetions could not, in my opinion, make Gulabchand a mana-
gor or ageat within the meaning of s.-76.:-He, however, appears in
particular instances to have drawn hundis on the firm of Ganeshlal Sun-

" derlal- which.thé firm accepted and paid.” This: seems: to place him in’
& higher posision than that of ‘a mere gumasta in the . ordinary
course,.. Tne . defendants say, that the hundis. being,reglly for their own
business tuey were fearful of injaring sheie credit by nos accepting them,
and they did not dismiss (Grulabchand, or denounce his assumed authority.
He migat, then, reasonably be deemed their agent’. or manager for this
pacsicutar kind of business if for no othar, and service on him might poss*

sibly suffice in the case of a plnintiff suing on Aund: transaciions as with

" the firm through bim. Bus this is not the character of the present

suit. . The plaintiff-says he acted as the banker aud commission agent
of Ganeshlal Suuderlal.. He received' goods from that firm’ direct,:
was drawn on by it, and corresponded with 15, The .account on:
which - the suib. was brought, was rendered, not to Gulabchand as
representative of the firm, but to the firm ‘itself, and to the firm:
was sent the:registered letter demanding payment. The suit, therefore'.?

did not ariseout.of basiness carried en by Gulabchand as manager or:

agenf, 80, that seryice on bim would suffice ag bemg on'an agent managingi

Buch busmess As’ between the adverse firms$ in this case he did nob
“ persounally carry on such business:” They were in direct communica«

tion with.each other; and it-is to such business,—the business thus transs
acted,~—thab this sait relates. . Gulabchand was, as to these transactions,’
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not an agent, or even a go-between, but’ merely a confidential servant of

the one firm to check the operations done for it by the other, and perhaps’
to advise on those operations. - Serviece on 'him' was not, ”hherefore. ag’
against Ganeshlal Sunderlal, due service.
' The Code does not provide that a service unduly ma.ae ander s. 76‘
shall becoms effectual through being brought to the notice of the persons
rea.lly interested as defendants. It was probably foreseen that such a
provision would sometimes [424] encourage trlckery and often raise
questions of difficulty, such as have actually arisen in the present case.
A service effectnally made under s. 76, on the other hand, seems to:
be effectual without regard to the cirecumstance of its being or not being
communicated to the real defendants; but, as in this case  there was no'
such service, I will not discuss that subject further. Nor it is necessary-
to say more on the fourth quesbion than that there is, at least, room for very
grave suspicion that the service of the summons was purposely kept from"
the ‘knowledge of the defendants. That thiz should be so, shows the
necessity of not enlarging the scope of s. 76 so widely that any petty sub-
ordinate employed at a distance may by his fraudulent assistavce to a
plaintiff involve his employers in unlimited liabilities. - The question of
who were the constituent members of the firm, does notf, under these
circumstances, call for decision. - The service was ineffectual as to the

" members, whoever. they were, and the decrse must be seb- asuie with costs:

chose to remain. ..~

of thls motion and incidental hhereto G B

[
e 4 ‘

. : : ‘ Decree set aside. -
Attorneys for the p]a.mtlff —-Messrs Macfa,rlane and Gilbert.
‘Attorneys for the defenda.nts ——-Messrs Geﬁ‘ersow, Bhauhanker, aml

Dmsha ° B o

o S o, &B.a2s,
o . APPELLATE CIVIL.
Before Mr J'ustwe M, Melmll and Mr. Justwe Kemball.

VAMAN SHRIPAD (Orzgmai Plaintif), Appella,nt v. MARI AND |
. E OTHERS (Orzgma,l Defendants), Respondents.*
ERAENNE S fﬁ?ﬁh August 1879]

Landlom tmd tenaut——Leass——Constructzon. :

. A lease of la.nd Whereby the lessee is given. ﬁhe power of. holdmg the land ag -
e long as he. pleases, is detetmmed by the death of the lessee. ... . - ;

L THIS 'was a second appeal from ‘the decision of B. F. Macb:er, Judge
of thé District of Sa.tara conﬁrmmg the decree of the SubordmateJndge
of :Dahivadi,

.~ The suit was t6 .recover possesswn of land le!; to “persons. whom the
defendants represented. The plaintiff alleged 'and the defendants [325]°
did not deny that the leéase gave to the lesses the right to hold the land so
long ras the lessee choss to -hold it ; but the plaintiff contended that the
loase was determined by the death of the-original lessee, while the defend--
apnts contended that the plamtlff could nob e]ee!: them ‘80 long &5} theyf

e
L

i Sépbn,d Appga)l,7 No. 228 of 18,"79.: o
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