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Set-oﬁ’— Rmht of demand fo set off a claim for unliquidated damages——szl Procedure 320.
Code (4ct X of 1877), . 111~ Costs— Aot XX VI of 1864, s. 9. oo

The provisions of the wal Procedure Code (X of 1877) do noh glve the nghb
to set off claims for unliguidated damages,-but that Code does not take away

any right of sef off, whether legal or eqm{mble whlch parties to a suit would
have mdependenbly of its provisions.

Where, therefore, in a ‘suit for the prlce of goods sold and dehveted the
defsnda.nb admitted that there was a sum of Rs. 1,159-12 due by him to the:
plaintiff, but sought to set off the sum of Rs. 972 as damages sustained by him.
by reason of the non-delivery of some of the goods contracted for, it was %eld,
that as the claim of the detendant against the plaintiff was connected with the
same transaction, and arose out of one and $he same contract, as that in respect’
of which the phlntlﬁ’s suit was brought, and as the amount of the defendant’s

claim was capable of being immediately ascertained, the defendant might set off
his claim,

Clark v.°Ruthnavaloo Chetti (1) and T. Kistnasamy lelcwv The Mummpal
Commissioner of Madras (2) followed.

Where the defendant proved a set-off against the plaintiff, and thus reduced
the amount which he (plaintiffj was entitled to recover from the defendant, for.
breach of contract, held that, notwithstanding the prov:slons of 5. 9 of Act XXVI
of 1864, the plaintiff was enmled to his costs, ;

[E.,v A. 984 11 C. 557 R., 10°A.587 {599); 15°A.9; 18 B. 717; 21 B. 126 (135),
S 29M. 333=16 M.L.J. 63.]

THE plamblﬂ' in this action sued to recover the sum of Bs. 2,279,
being the balanee of purchase-money (with inberest) of goods sold and
delivered.

The plaintiff alleged tha,t; by a contract, dased the 17th February
1879, the defendant agreed to purchase from him ““between 210 and 225
bales of wool” at the rate of Rs. 195-2-0 per candy. The plalnblff was

‘then expecting the arrival of wool from upcountry, but as he  did not

- know the exact amount to arrive, he was unable to specify more precisely
in-the contract the number of bales sold to the defendant. The defendant
subsequently took delivery of 172 bales. -~ The fotal sum due in respect of
these bales was Rs. 17,779, of which the defendant had paid Rs. 15,500,
leaving a balance of Rs. 2,279, which plainsiff sought to recover in this,
suit. -

[408] The defandant eontended that the ouce agreed upon was’
Rs. 185-2-0 per candy, and not Rs. 195-2-0 as stated in the plaint. -, He:
alleged that he was ready and willing to take delivery of and pay for the-
remainder of the ‘bales contracted for. He admitted that there was a,

“sum of Rs. 1,159-12-0 due from him to the plaintiff in respect of the 172
bales already delivered, but against this sum he claimed. to set off the sum
of Rs. 972 as damages sustained by him by reason of the pla.mtlff s failure
to deliver the remainder of the bales contracted for. The balance of -

- Rs. 187-12.0, remmmng due to plaintiff after daductmg the set-off claimed, -

the defendant paid into Court.

. *Suit No. 379 of 1879. o o
(1) 2 M.H.C.R. 296. - .. (2) 4 M.H.C.R. 120:
. A ' :
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At thls hrlal one of the issues was, whether the defendant could .
raise the question of sey-off in this suib.

Inverarity (Wlth /mg) for the defendanb —Woe claim a right of set-
off. TFirst, we claim it under the express terms of s. 111 of the Civil
Procedure Code (Act X of 1877). We seek to seboff an ascertained
sum of money. /The Code does not require that the amount should
be ascerfained when the suit is filed, and we say it is sufficient if the
amount is ascertained when the decree is about  to be passed. See
observations of Scotland, C.J., in T\ Kistnasamy Pillay v. The Municipal
Commisstoner of Madras (1). . Illustration (e) to s. 111 of the Code seems
to be founded on these observations, and to indicate that, aa soon as a-
defendant proves his claim, the amount is ascertained within the meaning

of the section. The claim of defendant against plaintiff arises out of the
same transaction as gives rise to the plaintiff’s demand against defendant,
and the same inquiry will ascerfain the amount of bobh As soon as the
Court has allowed our elaim, the plaintiff will owe us a * debt ’ within the -
meaning of 8. 215 of the Code The only result of refusing the defendant
the right of set-off would be to reqmre a second investigation of the same
matter. » «
Secondly, even lf we cannot have the right of seb-off under the express
terms of s.- 111, we claim it independently of that section. That section
does not take away any right of set-off which a defendant had before the

‘Act was passed, and under the previous [409] Code (Acb VIII of 1859)' ‘

it was held that a right of set-off existed independently of its provisions,
and that such a right must be admisted, although it did not comd under
the terms of the Act. In Clark v. Ruthnavaloo Chetti (2) the Court'
says, at p. 303, that * the Procedure Code was not intended to take away
any right of set-off, whether legal or equitable, which practice would have
had independently of its provisions. If seems to us thab the right of:
get-off will be found to exist, not only in cases of mutual debts and:

‘eredits; but also where the cross demands arise ouf of one and the same

transaction, or are so conpected in their paturs apd circumstances as to -
make it inequitable that the plaintiff should recover and the defendant-
be. driven to a cross-suit,” See, also, T. Kistnasamy Pillay v. The

Municipal Commissioner of Madras (1).

B. Tyobji (with Stariing), for the plaintiff, contra. —We contend tha,ﬁ

_ no set-off ought to be allowed in this suit. Firs, we say that, there can

be no ' set-off,” unless it is allowed by the Civil Procedure Code. The
question of set-off is a mere question of procedure, and must be governed
entirely by the provisions of the Code of Civil Procedure, s. 111.

-I6is not, in any sense, a question of substantive right which in

this case must be governed by the Contract Act. - It is one thing fo say-
that the defendant is entitled” to damages for breach of contract, and
quite another to say that he can.recover those damages in this parti-
cular manner, v32., by setting off against the plaintiff’s claim. This would,
in effect, be to try two distinet suits, which must necessarily cause great
inconvenience (3). By disallowing the sei-off the defendant is not de-
prived of any right he may have to the damages, but is only compelled : to
resorb to the procedure which the Leglslature has provuied for such pur-
poses, viz., & distinet suib. , P : g

(1) 4 H.C. R, 120 (128, 129). (2) 2 M.H.C. R, 296,
{3) Hosseina Bibiv. Smtth 12 B.L.R. 442,
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: Secondly. we say that the dam&ges claimed by the defenda.nt cannot 1880
be set-off under the Code, a8 they are unllqmdated they are not “an JULY'19
ascerfained sum of money ’within the meaning of s. 111. * Ascer- -
taived sum of money " must mean, not what may ultimately be ORIGINAL
ascertained by the Oourt at the time of passing the decree, but what OIVIL,
is in itself already " an ascertained [410] debt’ at the time of filing the i 3—4'6'7_
written statements reguired by g. 111. To put any other construetion 5 In'd Ja: .
upon those words, would be, in fact, to give no meaning to them at all, as 32") o
every claim ‘must necessarily be ascerfained after the Court has adjudi-
cated upon it. The object of inserting those words was to exclude claims
not ageerfained at the time of the written statements, or, in other words,

* unliquidated damages " from being set off. The case of 7. Kistnasamy
Pillay v. The Municipal Commissioner: of Madras (1) is distinguishable
from this. There, the express terms of the agreement contemplated that
the claim of the defendani should be deducted from the amount due to the
plaintiff, It was not so much a case of set-off ag of deductions or allow-
ances which must be made before the clear amount payable to. plaintiff
could bs ascertained. Besides, tha.t was a cage under the old Code (Act
VIII of 1859), where the word ** debt” is used in s, 121. The Legislature
had, no doubt, that case in view, and we sa.y that s. 111 of the new Coda
wag advisedly framed to exclude all claims in the nature of unliguidated
- damages from heing set-off : see illustration (e). -

Thirdly, we contend that no set-off can be allowed in this case
independently of the Code. - The observations in Clark v. Ruthnavaloo .
Chetti (2) as to the right of set-off, were esztra-judicial, and not borne
out by the authorities cited. Besides, the eross demands in this case do
notb akise oub of one and the same transaction within the meaning of the
rule which governs set-off in Courts of Equity. ~ Itis true that the claims
of the plaintiff and the defendant arise under the same agreemens ; but .
the plaintiff's claim arises from the performance of the agreement, whereaj
the defendant’s claim is in respect of the breach of it. And this has bee
expresslyheld to exclude the one claimfrom being set-off against the other e
Rawson'v. Samuel (3), Bestv. Hill (4). SN

JUDGMENT.

July 19. MAaRrIOTT, J. —[His Lordship, afber deciding the other
issues in the case, continued, with reference to the right of set-off]:—Then,
is the defendant entitled to set-off, against the claim of the plaintiff, the
amount of damages which he (the derendaut) hag sustained by the plamht’f’
breach of contract ?

{411} In the case of Clmk v. Ruthnovaloo Chetti (2), which wasa
suib against the acesptor to recover the amount due upon several ‘bills of
exchange against which the defendant sought to set off a claim for
unliquidabed damages unconnected with the bills of exchange, Scotland,
C.J., in delivering judgment, afteér referring o the provisions of 8. 121
and s. 195 of the Civil Procedure Code (Act VIII of 1859), says: * These,
however, are provisioos of a Code regulating procedure only; and whilst |
we’think that the language used, has not the effect of enlargmg the right
of set-off, we ought, at the same time, to say that, according to our
present opinion, the Proecedure Code was not intended to take away any
right of set-off, whether legs.l or equifable, which parties would have had
mdependentlv of its provisions. It seems to us that the right of set-off

(1) 4 M. H.O.R. 120, 128, (129). (2) 2 M, H. C. R. 296.
(3) Cr. & Phil. 161. (4) L. R.8C. P, 10. .
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will be found to exist, not only in cases of mutual debts ‘and. eredits, but

also where the cross demands arise out of one and the same transaction,
or are so connected in.their nature and circumstances as to make it in-

equitahle that the plaintiff.should recover and the defendant be driven to

- acrosg suit. In the present case the defendact’s claim appears fo us nob

to come within the rule by which this Cours is governed, and he must be..

left to seek in 'a -cross sult any damage to which he can prove himself

n_’mbled SN a

That case was followed by the cage of T Kzstnasawmy lelay Voo

_ The Municipal Commissioner for the Town of Madras (1), in which suit the -

plaintiff sought to recover the balance -alleged to be due to him by the

", defendants under a contraat, and for da.ma,ﬂes for its breach. - The defend- '
* ants denied that they had  committed & breach.of the contract.and, on

the other hand, alleged that the plaintiff had committed several breaches :
of contract, and claimed to set off against the claim of the plaintiff the -

‘damages they had incurred by reason of the plaintitf’s breach of contract.
In his judgmenb\, Bittleston, J:, by whom the case was tried, saysab p. 126
of the report : Now can the damages, which have been above ascertained,

bs sat off in this sult ? .1t appears to me that they can, and I come to thatb.

- eonclusion mainly in consequence of the nature of the agreement between:’

these partiés indicating very oclearly, as {412] it seem® to me, an intention -

~ thabany claim of the defendants for breach of the agresment by the plaint-

- Raslway Company (8), is correctly statéd in' Clark v. Ruthnavaloo

iff, shouldbe. deducted from the sums becoming due to the plainbiff‘ under

. it,'so that only the balance should. be the debt - on either side.” - But, in’
~ appaal, Scotland, C.J., says atp. 135 : “ The remammg question is, Whetﬁe‘f

the last-meationad amounb of damages can be set off; and we are of opi- i
“nion that tha decision of the learned Judge on the point is r1ghn, although ©-
we are not prevared to go quite the length, that he does, in resting the

case on the ground of mutual credit derived from: the intention of the:

pa,rbles as evidenced by the contract. - We would rather confine ourselves

to saying that the terms of the countract are quits consistent with ‘the

claim to the get-off, and rest our judgment on the general prineiple of -

equitable protection; and we think the principle' dedneible from. the.
- case of Rawson v. Samuel (2) and the other authorities bearing on

the poinb, and acbed upon in the recent case of Waison v. Mid Wales

Chetti (4). - The right exists, nob only when there app2ars to be mutual -
debits and credits, bat also ¢ where the cross demands arise out of one and °
the same transaction, or are so connected in their pature and circum-
. gtances as to make it inequitable that the plaintiff should recover and

the defendant “be driven to a cross suit.’ Here the cross demands are
connected with the same transachion, and arose out of one and the same
contract; and an amount appeared to be payable from. the vlaiatiff, and
wag cmpa,hle of being immediately determined in the guit. In trush, tae
cage made'in the plaint, involved the very question of breach in respech

of which the set-off was claimed. There could hardly be a much stronger -

case for equitable protection for a recovery of more than  the - balance

_justly due. No purpose would be served by rejecting the set -off, excepb

1mply driving the defaudants to bring another suit.”
Bvery word of t‘.hxs passage from the judgment of the Chxef Justlee

7

is apphcable to the presept suit. The demands here are connected with

(1) 4M. H.C.R.12L, - - " (2) Cr. & Phil. 161.
" (3) L.R. 2 O.P. 593, - ‘ ‘ (1) 2 M.H.O.R. 296.
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the same transaction, and arise out of one and the same contract.” The
amount payable by the plaintif is capable of being 1mmed1aﬁely deter-
mined.  The plaintiff’s case [418] involves the very question of breach in
respect of which the right of sei-off is claimed, and certainly no purpose
could be served by rejecting the set- off excepn mmply tha.t of drlvmg (;he
defendant to file another suit.
Section 111 of the present Oode of le Procedure (Act }x of 1877)
does not, I think, enlarge the right of set-off.: In that section the words
any asoelca,med sum of money” and " debt are used in lien of the words
“debt” dnd " demand”  in’s. 121 of “Act VIIT of 1859, S5 that it
would appear that, under the provigions of 'the'present (‘ode, claims for.
unliquidateéd damages (such as the present) are not eapable of ' being set
off ; but tha rlght to set off in Clark v. Ruthnavaloo Chetti was based
upon this, that.** the Procedure Code was not intended to take awayv any
right of set-off, whether legal or eambable hhat the partles Would have
had independently of its provisions.’
1t appears to me that that reasoning is’as aophcable to- Act X of-
1877 as to Act VIII of 1859, and, conseguently, that the two Madras
decisions are as applicable to a claim to set off under the former as they

were under the latter Act. I must, therefore, allow t:he defendanh in thls ‘

s

ease the right to set off the damages he has proved.
{His Lordship found that the amotnt which the plamtnff was entitled
to recover, was Rs. 1,241, and, on the other hand, that the damages
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proved’ by the defandant and admitted- as a set-off, were Rs. 583. The. -
decree for the plaintiff, was, therefors, only for Rs. 658. The guestion. -
_‘then arose, under s. 9 of ‘Act- XXVI of 1864 (1), as ﬁo whether the _

plaintiff could recover his costs.]
) {414] The following cases were: clted by counsel Blake v. Applc-
yard (2),.Neale v. Clarke (3) Potter v. Ohambers (4), Myers v. Defries (5)
Walesby v. Goulston (8).. AR

MarrioTT, J.-~I tnmk the! sectnon of tha ‘Act does not apply o sucb
" case ag this, and that the plaintiff is entitled to his costs.  He has
‘proved himself to be entitled to recover Rs. 1,241, and against this' sum
he wag not bound to admit the amount claimed by the defendant. - The
‘defendant has proved. his set-off, but there was’ino. ohligation upon the

plamtlff to admit the claim. ; This, however, . ho must have done in order -

to brmg his suit within the ]urlsdlctlon of the Small Cause Court.
i U ’Judqment for the plammﬁ

Atborney for the plamtlff ——Mr Janardhan Gopcu b
Attorneys for the defenda.nts -—Messrs Jeﬁ'erson, mashankar amZ

Dinsha. .- . . oy AR S AR

Wy

(e 1f a.ny action sha.l], after the passing of this Act, ' be commenced in the ngh
Court for any cause other than those specified in s, 100 of Act IX of 1850, for. which &
summons might have been taken cut from a Court held under the said Act IX of 1850,
or under this Act, and in which such Court would have had jurisdiction, and .if a ver-
dict shall be found for the plaintiff for a sum less than one thousand rapees if the said
action is founded on a contract or less than three ‘hundred rupees if it is founded on
wrong, the plaintiff shall have judgment to recover such-sum only and no costs; and

“if a verdiet shall not be found for the plaintiff, the defendant shall be entitled to his
costs as between “attorney and client, unless in either case the Judge who shall try the

_case shall certify that by reason of the difficulty, novelty or general importance of the
case, or of some erronsous course of decisions in like cases, in the Court of Small Oauses,

.~ _the aotion was fit to be brought in the High Court.”

(2) 8 Ex. D, 195. (3) 4 Ex. D, 286, L (4) 4C.P.D. 451,

(5) 8§ Ex, D, 15, (6) L. R, 1C, P, 676. .
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